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The Enles of 1883 having oome into operation sinoe 
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The subject of "Attachment of Debts," which in 
the First Edition was treated in the same Volume, is 
now published separately, together with the subject 
of " Equitable Execution." 

M. 0. 
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ESTTERPLEADER. 



INTRODUCTORY. 



To a pezBQii in the pofisession of property admit- 
tedly not his own, and whose only aimely was to 
hand it oyer to the lightful owner, ont of the two or 
more dainiants who were haraflmTig him in respect 
of it, the Common Law and the Goimnon Law 
CoortBy until the year 1831, when the Interpleader 
Act was passed, gave yery little assistanoe. 

Some yery slight assistanoe indeed these Courts Inter- 
did giye to a person so situated. Thns, if two per- Common 
sons deposited deeds with a third person to be re- is^.^^**" 
deliyered by such depositary aocording to the terms 
of an agreement, and one of them then brought an 
action of detinue against the depositary, the latter 
could giye notice of suit to the other depositor and 
compel him to appear and become defendant in the 
action in his stead. This proceeding was called 
garnishment^ and the substituted defendaut was 
called a garnishee. 

c. 1 



^ INTEEPLEADER. 

Again, if under the oiroumstances above men- 
tioned, both the depositors brought actions of detinue 
against the depositary, or if actions of detinue were 
commenced severally by two persous against a third 
who had found the deeds, the third person was in 
either case allowed to call upon the two plaintiffs 
to interpkady and the proceeding was called inter- 
pleader. 

But these remedies by garnishment and inter- 
pleader being only available in actions of detinue 
aad Tinder the special circumstances referred to. very 
little real advantage was gained by them, and with 
the further exception of a right of interpleading 
(a) where two writs of qtiare impedit were brought 
for the same avoidance, (0) two writs of ward for the 
same wardship, (7) each of two persons was found 
by office in different counties, to be heir of a tenant 
to the King, the remedy by way of interpleader was 
unknown to the Common Law.* 
interpiea- The Only mode therefore by which a luckless 
Ghanoeiy. stakeholder harassed by conflicting claims could 
obtain relief was by filing a bill in Chancery. That 
Court very early undertook to assist a person so 
situated, provided that he complied strictly with cer- 
tain rules and conditions, which it laid down as 

* Those who care to pursue the antiquarian learning about the 
old Common Law garnishment and interpleader, can do so in 
Viner's "Abridgment," vol. ix., p. 419 et seq. " Enterpleader " ; 
and in Reeves' "History of the Law," vol. ii., p. 637 et seq,, 
iFrolason's edition. 
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neoeMaay £ar bis obflervanoe, if he wifihed to be 
xelieved* This juiifldiction that Court oontmued to 
ezereLse acoordiiig to its own mles until the year 
1875, exercifflngy indeed, after the year 1831, a ean^ 
current jniisdiction with Common Law Courts in 
the matter. 

Although the old jurisdiction of the Court of 
Chancery, the principles by which it was guided, and 
the practice by which its proceedings were regulated, 
now no longer exist, or at least have fallen into 
desuetude, nevertheless it may be useful here shortly 
to sketch the nature of a bill of interpleader in 
Chancery, more especially as many of the prin- 
dples now regulating interpleader practice have 
been adopted from the practice in Chancery. 

To entitle a person to file a bill of interpleader 
in Chancery, it was essential {a) that he should be 
in the possession of property or admit that he owed 
a debt or duty : (fi) that he claimed no interest in 
the property himself, or was only anxious to dis- 
charge his debt : (7) that he had receiyed notice of 
confiicting claims to the property or debt in ques- 
tion : ($) that he was not imder any liabOiiy to any 
of the defendants beyond those which arose from 
the title to the property in contest: {s) that the 
claimants claimed not under adverse titles, and 
that their claims were not of a different nature. 

If he could comply with these conditions he would 
proceed to file his bill stating his position and 
rights, and stating the claims of the claimants. He 

1(2) 
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prayed that they should interplead and that he 
should be indemnified, and if he was already being 
sued, at law by either claimant, he would further 
ask that the action at law should be stayed. To 
his bill the plaintiff would annex an affidavit alleging 
that he did not collude with either of the claimants ; 
and if the subject-matter in dispute was money, he 
would either pay it into Court, or offer by his bill to 
do so. 

The bill could be filed against the Crown ; and 
also where the defendants were out of the jur^- 
diction. 

At the hearing, if the question between the de- 
fendants were ripe, the Court could decide between 
them on the merits; otherwise it would direct 
proper inquiries, or perhaps the trial of an issue at 
Common Law; and the costs of the proceedings 
would, as a rule, follow the event * 

Such, in very brief outline, was the practice in 
Chancery, as it existed till 1875. 
Inter- Meanwhile, in 1831, the Interpleader Act (1 & 2 

Act, 1^31. Wm. IV. c. 68) had conferred a jurisdiction in in- 
terpleader on the Common Law Courts, and had 
mapped out a procedure for its exercise. It thus 
happened that from 1831 till 1875 there were two 

* For full details as to the former Chancery jurisdiction and 
practice in interpleader, see Story's "Equity Jurisprudence," 
ell. XX. (12tli edition), and DanieU's " Chancery Practice " 
(ed. 1871), pp. 412-418, and the cases there referred to. See 
particularly CroMthay y. Thornton, 2 M. & Cr. p. 1. 
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distinct, though in some respects analogous, methods 
of interpleading: both, too, independent of one 
another. 

This being the state of things, it was enacted by Etdee of 
Eule 2 of Order I. of the Eules of the Supreme Order i. ' 
Court, 1875, that " With respect to interpleader the "^^ ^' 
procedure and practice now used by Courts of 
Common Law under the Interpleader Acts 1 & 2 
Wm. IV. c. 58 and 23 & 24 Vict. c. 126, shaU 
apply to all actions and all the divisions of the 
High Court of Justice, and the application by a 
defendant shall be made at any time after being 
served with a writ of summons and before delivering 
a defence." 

Under this Order, therefore, the practice adopted 
in the High Court of Justice was the Common Law 
practice under the Interpleader Act, 1831, and the 
Common Law Procedure Act, 1860. 

By the Statute Law Eevision Act, 1883 (46 & 47 
Vict. c. 49), the Interpleader Act of 1831, and all 
the provisions of the Common Law Procedure Act 
of 1860 relating to interpleader, except s. 17, were 
repealed, and by the Eules of the Supreme Court of 
1883 the Eules of the Supreme Court of 1875 were 
annulled. 

In lieu of the provisions as to interpleader so Order 
repealed and annulled, interpleader was dealt with the Eules 
in Order LVII. of the Eules of the Supreme Court Im!"^'^' 
of 1883, and it is upon the provisions of the various 
rules of this Order, and of s. 17 of the Common 
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Law Frooedure Act, 1860, that the existing law and 
practice in interpleader is based. It will be found, 
however, that these new Eules make but slight 
alteration in the law and practice as they stood 
under the Acts of 1831 and of 1860. 



CHAPTER I. 

WHO MAY INTERPLEAD. 

Order LVJLL. of the Eules of the Supreme Court, 
1883,* like the Interpleader Act of 1831,t confers the 
right of interpleading upon two classes of persons : 
(1) ordinary stakeholders and persons in the nature 
of stakeholders ; (2) sheriffs and like officers of the 
Court. In pursuing, therefore, the initial inquiry as 
to what must be a person's position to entitle him 
to adopt this remedy, it will be well to consider: 

(1) what must be the position of an ordinary person; 

(2) what must be the position of a sheriff. 

1. When interpleader proceedings may be 
commenced at the instance of a stakeholder, 
or person in the nature of a stakeholder. 

The Eules bearing on this question are Eule 1 {d) Order 
and Eules 2 and 3 of Order LYII. of the Eules of rules i (a), 
1883. ^' "** ^• 

Eule 1 {a) provides as follows : — 

Eelief by way of interpleader may be granted: 
(a) where the person seeking relief (in this Order 

* See the order set out in iuHypost, at pp. 157-161, in Appendix A. 

t See the Act and other statutory provisions preyioxuljregxdat- 

ing interpleader set out in full,^o«^, at pp. 163-169, in Appendix B. 
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called the applioant) is under liability for any debt, 
money, goods, or chattels, for or in respect of which 
he is, or expects to be, sued by two or more parties 
(in this Order called the claimants) making adverse 
claims thereto. 

2. The applicant must satisfy the Court or a 
Judge by affidavit or otherwise : (a) that the applioant 
olaiiDB no interest in the subjeot-matter in dispute, 
other than for charges or costs ; and {0} that the 
applicant does not collude with any of the claimants; 
and (y) that the applicant is willing to pay or 
transfer the subject-matter into Court or to dispose 
of it as the Court or a Judge may direct. 

3. The applicant shall not be disentitled to relief 
by reason only that the titles of the claimants have 
not a common origin, but are adverse to and inde- 
pendent of one another. 

AppKcant 1. The first point then to notice is that the 
being Bued, applicant must either (1) be being sued, or (2) 
Sat^ewOl expect that he will be sued by the claimants, 
bo sued. Under the Act of 1831, and the Eules of 1876, it 
was necessary that the applicant should be a defen- 
dant at the suit of one of the claimants at the time 
of his application for interpleader. Thus in Parker 
V. lAnnett (2 Dowl. p. 662), it was held that a 
person who had been merely threatened with legal 
proceedings, and against whom no action had as yet 
been brought, was not entitled to interplead, 
interplea- However, even before the new Eules of 1883, in 
Judioatuze the case mentioned in section 26, sub-section 6, of the 
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Judioatore Act, 1873 (see this snb-seotion set out at Act, 1873, 
lengthy posty at p. 161, in Appendix A.), of a debtor, gab-s. i. 
trustee or other person liable in respeot of a debt or 
chose in action thereby rendered assignable, and 
against whom conflicting claims are made in respect 
of such debt or chose in action, the interpleader 
proceedings he was thereby entitled to take might, 
by the very terms of the sub-section, be commenced 
by him before any action had been commenced 
against him. (See per Quain, J., lie New Hamburg 
Railway Company^ W. N. 1876, p. 239 ; per Field, 
J., in Field v. Great Northern Railway Company ^ 
Jud. Ch. Feb. 22nd, 1878 ; and Reading v. School 
Board for London, L. E. 16 Q. B. D. 686.) 

The alteration made by Eule 1 (a) is based upon 
the former Chancery practice in interpleader suits, 
where it was never necessary that the party filing the 
interpleader bill should be being sued at the time by 
either of the claimants, either at law or in equity. 

2. The subject-matter of the applicant's liability AppH- ^ 
must be either a debt, money, goods or chattels. bflity miut 

The form of the action was important imder the m<m^^' 
Act of 1831, since the relief was confined to theg^tteS' 
cases of persons sued in assumpsit debt, detinue and 
trover; and so in Lawrence v. Matthews (5 Dowl. 
p. 149; 2 H. & W. p. 123), where the declaration 
contained a count in case as well as [in trover, it 
was held that the defendant could not interpleads 
Forms of action, however, no longer exist; the 
Common Law Procedure Act, 1860, enabled a person 
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sued in respect of a Common Law claim for the re>- 
oovery of money or goods to interplead ; and mth 
this it will be seen that the terms of Bnle 1 (a) 
substantiaUy agree. 
Ui^m- Unliquidated damages were not within the Act of 
damagee. 1831. ^^ The claims/' said Williams, J., in Walters 
V. Nichohon (6 DowL p. 617), "must be to some- 
thing of a definite and tangible nature.'' And this 
is still the case (see per Pollock, B., in Ingham v. 
Walker J 31 Sol. J. 271) ; nevertheless a distinction 
must be made between cases of claims to unliqui- 
dated damages simplicitery and cases where there is 
a real subject-matter of litigation, and the daim for 
damages ultra is merely added for what it is worth. 
(As to these latter cases, Boepostj pp. 26, 27.) 
Title Title deeds are within the Act. The contrary was 

^^^' held in Smith v. Wheeler (1 Gale, p. 163 ; 3 Dowl. 
p. 431) ; but this case must be considered as over- 
ruled by Eoberts v. Bell (7 Ell: & Bl. p. 323 ; 3 Jur. 
N. S. p. 662), where the full Court of Q. B. held 
that the depositary of title deeds, who was sued for 
them by A., and had a claim for them made against 
him by B., was entitled to interplead. 
GhoBeein It seems, too, that a chose in action is a chattel 
^' within the meaning of the Act and Order. Thus in 
Bohimon v. Jenkins (L. E. 24 Q. B. D. p. 275), a 
case of shares in a joint-stock company, Fry, L. J., 
says: "This (the word * chattels') is one of the 
widest words known to the law in its relation to 
personal property." 
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3. The applicant must be in possession of the Applicant 
goods or money, the subject-matter of litigation, posseision 
This is essential; for Eule 2 (c) requires that he^ij?" 
should satisfy the Court or a Judge that he is willing litigation, 
to pay or transfer the subject-matter into Court, or 

to dispose of it as the Court or a Judge may direct. 
The reason for this is obvious: The person to be 
assisted must be one who is in doubt as to what he 
ought to doj not one who has already settled the 
matter for himself. Further, the Court, if it inter- 
feres at all, will do so thoroughly and effectually, 
and see that the property in dispute reaches the 
hands of the rightful owner. 

Of course, if the applicant be sued for a debt, it is 
enough, e rerum naturdy if he be willing to pay it 
to the claimant entitled to it. 

Thus in Began v. 8erle (9 Dowl. p. 193; and 
1 W. P. C. 131), where the defendant was the 
acceptor of a bill of exchange, of which both the 
plaintiff and a third party claimed to be the lawful 
holders, it was held that the defendant might inter- 
plead. 

4. The applicant must have received clear and OImt 
distinct notice of the claimants' claims. advene 

A vague rumour or a mere expectation that some jj^^axj. 
one is going to make a claim will not entitle him to 
interplead. 

Thus in Harrison v. Payne (2 Hodges, p. 107), it 
was held that the defendant, having no just expecta- 
tion of being sued by the third party, was not 
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entitled to interplead. See to the same efPect 
Sharp V. Eedman (1 WiU, WoU. & D. p. 375). 
Adyewe 5. The claimants' claims must be in respect of the 

clainifl 1. • i. xj. 

mTLstbein ssme suDject-matter. 

»^ect of Ti^^g ^ Wnght v. Freeman (48 L. J. C. P. p. 276), 

subject- where the defendant as auctioneer had sold a horse 

iDftiitor. 

to the plaintifiE, and was sued by the plaintifiE for 
damages for breach of warranty of the horse, whUe 
the original owner of the horse claimed from the 
defendant the price which he had received from the 
plaintiff, interpleader was not allowed* (Of. too, 
Ingham v. Walker, 31 Sol. J. 271 ; Smith v. Bandars, 
37 L. T. 359, and Oreatorex v. Shackle, L. E. 2 
Q. B. 249 (1895).) 

So literally indeed was this rule formerly followed, 
that in Slaney v. Sidney (3 D. & L. p. 250 ; 14 M. 
& W. p. 800 ; 9 Jur. p. 995 ; 16 L. J. Ex. p. 72), 
where the defendant was sued by A. for the price of 
tea sold to him by A., and sued by B. for the con- 
version of warrants representing the tea, it was held 
that he could not interplead. " The one party," 
said Parke, B., " seeks to have the benefit of a con- 
tract and the other the subject-matter of it." This 
case would hardly now be followed, however ; and 
the Courts would probably now allow interpleader 
where the question at issue was substantially the 
J same, although the form of the action might be 
/ different in the two cases. 

Although, however, the adverse claims must be in 
respect of the same subject-matter, the remedies 
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Bought need not be co-extensiTe, and any ulterior 
claims that either party may put forward against the 
applicant for damages or otherwise will be reserved 
till the main issue between the adverse claimants 
has been decided. (See more on this point, post, 
at pp. 26, 27). 

6. The applicant must claim no interest in the-^PPpc?^* 

,•'■•'• _ must daim 

subject-matter in dispute other than for charges or no interest 
costs, i.e.^ he must be a mere stakeholder. matter of" 

The cases in which the question has arisen whether li^^g**"*"^ 
or not the applicant has an interest in the subject- 
matter have been thojse of warehousemen and dock 
companies claiming a lien on the goods for storage, 
and auctioneers claimiug a lien for their commission. 
Thus iQ Braddick v. Smith (2 Moore & S., p. 131 ; 
9 BiQg. p. 84, S. C), it was held that a wharfinger 
claiming a lien could not interplead if the lien only 
attached in respect of one of the parties by whom 
the goods were claimed. In Cotter v. The Bank of 
England (3 Moore & S. p. 180 ; 2 Dowl. p. 728, 
S. C), however, it was held that if the defendants 
claimed a lien on the goods themselves and did not 
seek to attach them against either party, they were 
entitled to interplead; and this was considered the 
clear law in the recent case in the Court of Appeal 
of Attenborough v. 8t. Katharines Docks (L. E. 3 
C. P. D. p. 450). 

As to an auctioneer's right to iuterplead, although 
claiming a lien on the proceeds of the sale for his 
commission, see Best v. Heyes (32 L. J. Ex. p» 129 ; 
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3 F. & F. p. 113), where, although, as the adverse 
olaimant allowed the defendant's claim to deduct his 
ootomission, the point was ultimately not decided, 
yet the Court of Exchequer all entertained a strong 
opinion that an auctioneer, although claiming a 
lien for commission, was entitled to interplead, and 
refused to follow the decision in Chancery in Mitchell 
V. Hayne (2 Sim. & S. p. 63 ; 26 E. E. 161), where 
it was held that the auctioneer in such a case could 
not file a bill of interpleader. " The defendant," 
said Martin, B., ^^ claims no interest in the original 
corpus of the property."* 

Eule 2 (a), by the use of the words " other than 
for charges or costs," adopts the test above suggested 
by Martin, B. 

Inter- 7. The applicant may interplead, although one 

allowed, of the claimants does not claim an absolute right of 
diSm only property in the subject-matter, but only a lien, 
to a lien. ^jjig ^^g decided in Harwood v. Betham (1 L. J. 
Ex. N. S. p. 180). 



* The case of Newton v. Moody (7 Dowl. p. 782 ; 3 Jur. p. 42 ; 
1 "W. W. & H. p. 654), in which, where money was due from the 
defendant to the sister of the plaintiff, and was secured by a 
promissory note g^yen to the plaintiff by the defendant under 
which certain sums had been paid to the plaintiff by the defendant, 
it was held, on the sister forbidding any more money being paid 
to the plaintiff under the note, and the plaintiff commencing his 
lustion, that the defendant could not interplead, *' as it was a 
matter of interest to him to whom he paid the note," would 
probably not be followed now. 
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8. The applioant miust not be guilty of any collu- Applicant 

• •AT- •i.T- _x nroflt not 

sion witii eitner party. ooUude 

Active oollusion woiild obviouflly be fatal; butj^^*^®' 
short of this, if the relations between the applioant 
and either claimant are such as to lead the Court to 
suspect that there is any understanding between 
them, it will, in the exercise of its discretion, refuse 
to interfere. Thus in Belcher v. Smith (9 Bing. 
p. 82 ; 2 M. & S. p. 184, S. 0.), the Court refused 
to interfere where the defendant was the uncle and 
father-in-law of the claimant, and had officiously 
interposed, by receiving the moneys out of which 
the claims arose, through his nephew. In Tucker v. 
Morris (1 Dowl. p. 639 ; 38 E. E. 583) it was held 
that after the defendant had so far identified himself 
with the interests of the claimant as to ta.ke an in- 
demnity from him, he must be content with that, and 
the Court would not interfere on his behalf. In 
Gladstone v. White (1 Hodges, p. 386), where the 
defendant seeking to interplead had refused to give 
up the goods on receiving an indemnity from the 
plaintiff, who thereupon brought an action in which 
he made both him and the claimant oo*def endants, 
it was held that the defendant was entitled to relief 
under the Act. 

In Murietta v. The South African Company (62 L. 
J. Q. B. 369), where the applicant for relief had 
entered into an agreement with the plaiatiffs, binding 
himself to oppose the claimants' claims, it w£ts held, 
on the claimants' objeotion, that this was fatal to the 
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applicant's right to interplead. "The applioaut," 
said Charles, J., " has bound himself by agreement 
to play the game of the Muriettas, That seems to 
me to amount to collusion." 

However, the case of Thompson v. Wright (L. B. 
13 Q. B. D. 632), shows that in determining whether 
the previous acceptance of an indemnity by the 
applicant should or should not be fatal to his appli- 
cation^ on the ground that it amounts to collusion 
with the claimant who gave it, regard must be had 
to the quarter from which the objection of collu- 
sion comes ; and that if it comes from the claimant 
himself who has given the indemnity, and not from 
the other claimant, it will not necessarily be fatal. 
In that case auctioneers, on the instructions of 
Wright, were proceeding to sell goods, when Thomp- 
8on gave the auctioneers notice that they were his. 
On receiving an indemnity from Wright, they never- 
theless proceeded to sell the goods, and then applied 
for leave to interplead as to the proceeds. Thompson 
raised no objection to the sale as being unauthorized, 
and was quite ready that the question between him 
and Wright should be determined by an interpleader 
issue as to the proceeds ; but to this Wright objected. 
The Court, nevertheless, allowed the auctioneers to 
interplead.* 

* It will be obserred that it does not appear whether the indem- 
nity was to protect the anctioneers merely against the consequences 
of a wrongful sale, or, also, against the consequences of handing 
oyer the proceeds to the party giving the indemnity. If the 
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9. If the applioant be the stakeholder of a sum Depodtaxy 
deposited with him to abide the event of an illegal abide event 
raooj he cannot interplead. This was decided in^[jf^^Q^ 
Applegarth v. Colky (2 Dowl. N. S. p. 223). inteipiead. 

10. If the applicant may be liable to both claimants if appii- 

i i • J 1 J cant may 

ne cannot mterplead. -^ liable 

Thus in Farr v. Ward (2 M. & W. p. 844 ; M. & ^^'> 
H. p. 244), where the defendant had sent the plain- te^plead. 
tiff his blank acceptance in payment for certain 
cattle, which acceptance the plaintiff never received, 
but it came into the hands of the claimants as bond, 
fide holders for value in the form of a bill properly 
drawn and endorsed, it was held by the Court of 
Exchequer that, as the defendant might be liable to 
both the plaintiff and the claimant, he could not 
interplead. (See, too, Randall v. lAthgoWy L. E. 
12 Q. B. D. 525.) 

11. Yery analogous to this la,0t rule is the rule Claimants 
that where in the proposed issue between the claim- mtS^ 
ants either of them would not have the same position, ^^Irt^e 
or could not assert the same rights, as he could assert ^igbts as 

, , , each conlcL 

against the applicant, there interpleader will not be against 

ii '•■ applicant. 

allowed. 

iorkner were the fact, then the anctioneers were not in fact 
indemnified against anything in respect of which they applied for 
relief. If the latter, then no doubt the case wotdd be an authority 
for the broad proposition that the objection to the application on 
the ground that the applioant has accepted an indemnity from one 
of the claimants can only come from the other daimant, and the 
latter may waive it if he likes* 

c. 2 
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Thus in Dalton v. The Midland Railway Company 
(12 0. B. p. 458), where the Company were sued by 
the owner of stock for unpaid dividends, which were 
claimed by a third party, who had bonoL fide become 
registered as the owner of the stock in the Company's 
books, both he and the Company being ignorant 
that he claimed through a forged transfer, it was 
held as one ground for refusing the Company relief 
imder the Act, that in the issue between the third 
party and the plaintiff, the third party as against 
the plaintiff could not set up the question of estoppel, 
which, as against the Company, he claimed to be 
entitled to set up. So, too, in the case of Bak^ v. 
The Bank of Australasia (26 L. J. C. P. p. 93 ; 1 C. 
B. N. S. p. 515 ; 3 Jur. N. S. p. 187), where the 
defendant Bank had accepted a bill of exchange 
drawn payable to the order of S. A., and S. A. 
endorsed it to the plaintiff, and the husband of S. A. 
then gave the Bank notice not to pay the bill without 
his endorsement, the Court of Common Pleas refused 
to allow the Bank to interplead, on the ground that 
in an issue between the plaintiff and the husband, 
the plaintiff would not be entitled to set up as against 
the husband the question of estoppel which, as against 
the Bank, the acceptors, he was entitled to set up. 
" The question," said Cockbum, C. J., " whether the 
acceptor is not estopped from denying the payee's 
right to indorse could not be raised" {i,e., in an 
issue between the plaintiff and husband), and, said 
Crowder, J., ** I apprehend the meaning of the In- 
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terpleader Act is to substitute parties in trying the 
very question in the case." It must not, however, 
be supposed from this that the mere fact that the 
applicant has entered into any contract, or assumed 
a personal obligation towards either claimant, nor 
the fact that the remedy which the claimants would 
have open to them in a contest inter se would not be 
coextensive with the remedy they either of them 
claimed against the applicant, are such as to dis- 
entitle the applicant to relief. (As to these exploded 
doctrines, see^os^, at pp. 22 — 27.) 

12. A more doubtful rule would seem to be de- One of the 
ducible from the cases of Grant v. Fn/ (4 Dowl. p. must be 
135) and CoUis v. Lee (1 Hodges, p. 204), if these J^^^^ 
cases are still good law; viz,y that the applicant P^P®^- 
cannot interplead unless one of the adverse claimants 
must be entitled to the subject-matter of litigation. 

In both these cases, the claimants claimed from 
the applicant the reward offered for the apprehension 
of a criminal; and it was held that, as neither 
claimant might really be entitled to the reward, the 
case was not within the Act. In Gat/ v. Pitman 
(1 Jut. p. 776; 5 Scott, p. 795), however, the 
vaUdity of these deoMons seems to have been 
doubted, and under exactly similar circumstances a 
rule nisi was granted. It is submitted that in such 
cases it is rather for the applicant to decide whether 
he is sufficiently protected against ulterior claims 
than for the Court to decide it for him ; and that if 
he prefers to have the matter settled at once, as 

2(2) 
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between the immediate claimants, and to run the 
risk of further claims afterwards arising, he is 
entitled to have the assistance of the Court in 
carrying out that course. 
Applicant 13. The applicant must not be remiss in asking 
betemisB. for relief; he is asking for a favour, and he must 
deserve it. Under the old practice, a defendant 
who had twice obtained time to plead, was allowed 
even then to interplead {Barnes v. Bank of England^ 
WiU. WoU. & H. p. 50 ; 7 Dowl. 319). It would 
not, however, be prudent for an applicant now to 
postpone his application until after he had twice 
obtained time for the delivery of his statement of 
defence. In Turner v. The Mayor ^ Sfc, of Kendal 
(2 D. & L. p. 197), where the assignees of a bank- 
rupt sued the defendants for money due for work 
and labour done by the bankrupt for, and under a 
contract with, the defendants, and the bankrupt's 
son claimed the monies, saying that he had done the 
work, the Court refused to give the defendants any 
relief, on the ground that a person ought to know 
with whom he contracts, that it is his own fault if he 
does not, and that it is not for the Court to assist 
him in such a case. It should always be remem- 
bered, too, to quote the words of Tindal, C. J., in 
Belcher v. Smith (9 Bing. p. 82), " that the Act of 
Parliament is not compulsory, but authorizes the 
interposition of the Court, at its discretion, upon 
proper occasions, and that the duty of the Court is 
to see that the party applying for the exercise of 
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this disoretion has' not Yoluntarily put himself in 
the situation from which he calls upon the Court to 
extricate him." (Of. Randall v. Lithgowy L. E. 12 
Q. B. D. 625.) 

Now that the applicant can interplead, before he 
is sued, cases may arise in which it would be remiss 
on his part not to apply until after he is sued. 

4j) Interpleader will not be granted if the Crown No inter; 
be a party to the proceedings. ^wn a 

Thus in Candy v. Maugham (1 D. & L. p. 745 ; 13 ^[^ro^ 
L. J. 0. P. 17), where the Crown was in the posi- <»®^ag8. 
tion of plaintiff, the defendant was not allowed to 
interplead. 

<Id> The Interpleader Act does not apply to the 
Colonies (per Parke, B., Colonial Bank v. Warden, 
5 Moore P. C. C. 340 ; 10 Jur. 745). 

By 11 & 12 Vict. c. 86, § 10, it was extended to the 
Stannaries. 

16. The applicant is entitled to interplead as to Applicant 
part of the subject-matter in dispute, if he admits ^Sda^ 
his liability as to that, even though he dispute it as ^^. 
to the residue. matter 

Thus in Reading v. School Board for Xow^w though he 
(L. E. 16 Q. B. D. 686), where the applicant ad- SSu^for 
mitted his liability in respect of a sum of £861, he ti^ewadue. 
was allowed to interplead, although he disputed his 
liability in respect of a further sum of £115. " I 
cannot understand," said Wills, J., "why relief 
should not be granted as to £861, and the claim 
against the defendants satisfied as to that amount 
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because another £115 is said to he due from them : 
to so hold would be to inflict unnecessary in- 
justice." 
Judicature With regard to the right of a debtor or trustee to 
a.2hy * interplead under s. 25, sub-s. 6, of the Judicature 
8ub-i. 6. ^^^ 1373^ already referred to {antey p. 9), it need 
only be said that, though the application may bo 
made under the sub-section, even though the appli- 
cant is already being sued by either the assignor or 
assignee, the proper course in such a case is to apply 
for relief in the action, and not under the sub- 
section. {Beading v. School Board for London, 
L. E. 16 Q. B. D. 686.) 

As to what constitutes an assignment within the 
meaning of the sub-section, see Brice v. Bannister^ 
L. E. 3 Q. B. D. 569 ; Buck v. Bobson, L. E. 3 Q. 
B. D. 686 ; Young v. Kitchen, L. E. 3 Ex. D. 127 ; 
Walker v. Bradford Old Bank, L. E. 12 Q. B. D. 
511 ; Burlimon v. Sally L. E. 12 Q. B. D. 347 ; In 
re Freshfield's Tru^t, L. E. 11 Ch. D. 198 ; and In 
re Milan Tramways Company, L. E. 25 Ch. D. 587. 
There were one or two rules adopted by the 
Common Law Courts in the early history of inter- 
pleader under the Act of 1831, which much impeded 
Bule in its beneficial operation. One of these was the rule 
vflWw? which was adopted from the rule in Chancery suits 
ton aa to of interpleader, as laid down by Lord Chancellor 

personal . 

obligation. Cottenham in Crawshay v. Thornton (2 Myl. & Cr* 
p. 1), viz,y " that where the party seeking to inter- 
plead had entered into any contract with, or lay 
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under any personal obligation towards, either 
dainiant, he would not be allowed to do so." The 
plaintiff (in an interpleader suit) must not, accord- 
ing to Cottenham, L. C, be under any obligation to 
either of the defendants beyond those which arise 
from the title to the property in question. The 
result w£ts that the operation of the Act was much 
curtailed, as in most cases it is probable that the 
holder of the goods or money has entered into some 
obligation, or recognized or held out some right or 
title of one of the claimants. Thus in James v. 
Pritchard (7 M. & W. p. 216 ; 8 Dowl. p. 890 ; 4 
Jur. p. 1188), the purchaser of a rick of hay, when 
sued for the price thereof by the seller, was notx^ 
allowed to interplead, because it was said that a 
purchaser could not call upon his vendor to inter- 
plead with a third party. So, too, in Patorni v. 
Campbell (12 M. & W. p. 277; 1 D. & L. p. 397; 
13 L. J. Ex. p. 89), where the defendant had 
written to the plaintiff promising to hold at his dis- 
posal the proceeds of a bill; and in Lindsey v. 
Barron (6 C. B. p. 291), where the defendant's 
testator had given a written undertaking that a box 
of plate should be part of the plaintiff's security for 
a loan, it was held that the defendant could not 
inteiplead. (See, too, Horton v. Earl of Devon^ 4 
Ex. p. 497 ; 19 L. J. Ex. p. 52 ; 7 D. & L. p. 206, 
and Turner v. May or j 8fc. of Ke^idal, 13 M. & W. 
p. 171.) However, even before the Common Law 
Procedure Act of 1860, this rule was not acted upon 
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by the Courts with literal strictness. Thus in 
Johnson v. Shaw (4 M. & J&. p. 916 ; 12 L. J. C. P. 
p. 112), where the defendant was sued by the 
assignees in bankruptcy of one Eidgway for goods 
sold and delivered, and a third party claimed to 
receive the price on the ground that Eidgway was 
his factor, the Court allowed the defendant to inter- 
plead; and in Crellin v. Leland (6 Jur. p. 733), 
where the defendants, bankers, were sued by the 
plaintifE for the recovery of monies deposited with 
them by the plaintiff, and they sought to interplead 
on the ground that the monies were claimed by a 
third party, who alleged that he had become the 
husband of the plaintiff, since the deposit, it was 
held that they were entitled to do so. 
Abolished By the Common Law Procedure Act, 1860, § 12, 
i^, i860, it was provided that interpleader might be granted 
^^ although the titles of the claimants to the money, 
goods or chattels in question, or to the proceeds or 
value thereof, have not a common origin, but are 
adverse to and independent of one another ; " and 
Eule 3 of Order LVII. is but a reproduction of this 
rule. 

It is certainly not easy to see how this provision 
exactly meets the question of disability arising from 
any special liability of the applicant to either claim- 
ant, but {per Blackburn, J., in Meynell v. Angell, 32 
L. J. Q. B. p. 14), "the section enables the Court 
to give relief whenever it appears in the particular 
case the relief will be complete and just, even though 
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the claims bad not a oommon origin and were ad« 
verse and independent, so that it might possibly be 
the case' that the relief would not be complete and 
just," and (per Bramwell, L. J., in Attenborough v. 
St. Katharine^s Dock Companyy L, E. 3 0. P. D. 
p. 450), ** Cratoshay v. Thornton was decided before 
the passing of the Common Law Procedure Act, 
1860, § 12 ; and from my own knowledge, as one of 
the Common Law Commissioners, I can say that it 
was intended to do away with the effect of that de- 
cision." Accordingly, in Meynell v. Angell (32 L. J. Suboe- 
Q. B. p. 14), where the defendant was sued for money on the 
due and work done by the plaintiff, with whom he ^**™*' 
contracted for the performance of the work, and a 
third party gave the defendant notice that the plain- 
tiff was but his agent in making the contract and 
doing the work, it was held that the defendant was 
entitled to interplead. Again, in Best v. Hayes (32 
L. J. Ex. p. 129 ; 1 H. & C. p. 718), where the de- 
fendant, an auctioneer, had received goods to sell 
for the plaintiff, and before he had paid over all the v^ 
proceeds of the sale to him, received notice of a 
claim from the claimant not to pay over the residue, 
it was held that he might interplead. In Evans v. 
Wright (13 W. E. p. 468), where the defendant had 
treated the plaintiff as his tenant, and, as such, had 
both received rent from him, given him notice to 
quit, and had agreed with him as to the amount due 
from the defendant in respect of a valuation for 
tenant-right, and where this sum for tenant-right 
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valuation was claimed by the pljdntiff's father, who 
was the original tenant of the premises from the 
defendant, it was held that the defendant might 
interplead. So in Tanner v. The European Bank 
(L. E. 1 Ex. p. 261), where the defendants had 
been entrusted by the plaintrS with a policy of 
marine insurance for the purpose of collecting 
monies due in respect of a loss, and while the policy 
was still in their hands, it was claimed by a third 
party, it was held by the Court of Exchequer that 
the defendants could interplead. Lastly, in Atten- 
borough v. SL Katharine^ Dock Company (L. E. 3 
0. P. D. p. 450 ; 47 L. J. C. P. 763 ; 38 L. T. 404 ; 
26 W. R. 683), where the defendants were sued for 
the detention of wine represented by dock warrants 
ismed hy the defendantsy and endorsed for value to 
the plaintiff, and a claim was made to the goods by 
a third party, it was held by the Court of Appeal 
(overruling the decision of the Common Pleas 
Division), that the defendant company might inter- 
plead, the decisions in Meynell v. Angelly Best v. 
Hayes, and Tanner v. European Bank were approved 
of, and Crawshay v. Thornton pointed out to be 
obsolete. Brett, L. J., said, "I cannot think that 
in this case there was any estoppel, but I confess 
that in my view, although a defendant in the pos- 
session of goods may be technically estopped from 
denying the plaintiff's claim to them, yet if a honA 
fide claim is made to them by a third person, a judge 
ought to disregard the technical estoppel, and to 
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direct an issue under the Interpleader Acts to try the 

question as to the property between the plaintiLS and 

the olaimant." (Of. Robinson v. JenkinSj Jj. E. 24 (fiu^'l/^.^ i^^ 

Q. B. D. 275.) / ^ U^ ,\ / 

Yery analogous to the above exploded dootrine^uie aa '^^^ 
was the rule that where the rights claimed against eztensiYe / 

the defendant by the plaintiff and the third party ™™ '^' 
are not coextemive^ there the Court would not allow 
interpleader. This was the ratio decidendi of the 
decision of the Common Pleas Division in the case 
of Attenhorough v. St. Katharine^s Dock Company^ Not reoog- 
but the Court of Appeal, in reversing that judgment, c. A. in 
refused to recognize any such rule. Lord Justice f^^i^^g 
Bramwell said, "I will assume that the plainti£Es ^<*^- 
have substantial claims (for damages), and whatever 
orders may be ultimately made in these actions, care 
will be taken to preserve any claims for damages 
which the plaintiffs fancy they can enforce ; '' and 
per Brett, L. J., " I cannot agree that in order to 
entitle a defendant to interplead, the remedy of the 
plaintiff against the claimant must be coextensive 
with the remedy against him ; " and again^, " I do 
not think that the statutes apply merely where the 
opposing claims are coextensive : I think that they 
have a wider construction." The proper course in 
such cases is that mentioned by Bramwell, L. J., 
above, W2., to reserve any question of ulterior 
damage, or the like, till the main issue between the 
two claimants has been decided. 

This course seems indeed to have been indicated 
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as early as the case of Lucas v. London Dock Com* 
pany (4 B. & Ad. p. 378), where the claimant not 
appearing was barred, and the plaintiff was allowed 
to proceed, if he liked, for any special damage sus- 
tained by the detention of the wine, the subject- 
matter of litigation. (See, too, judgment of Bram- 
, well, B., in Tanner v. European Banky L. E. 1 Ex. 
p. 264). 
For^^f It was formerly thought that an interpleader could 
out ctfflie not be allowed if one of the claimants were a foreigner 
Jion caS be residing out of the jurisdiction of the Court (see to 
g^.^ this effect Patorni v. Campbell, 12 M. & W. p. 277, 
pleftd. and Lindsey v. Barron, 6 C. B. p. 291), owing to the 
difficulty of dealing with such a person. However, on 
the objection being taken in AttenhorougK % case that 
the claimant was a foreigner, out of the jurisdiction, 
Bramwell, L. J., said, '^It has been suggested that the 
defendants ought not to be allowed to interplead 
because the claimant Lopez is a foreigner residing 
out of the jurisdiction of the High Court. This is 
no ground for rejecting this appUoation, although 
it may be a reason for making him give a security 
for costs, or having him altogether barred." 

Again, in the case of Belmonte v. Aynard (L. R. 
4 C. P. D. pp. 221, 352), where the claimants re- 
sided abroad, no question was raised at all as to 
the propriety of interpleader proceedings in such a 
case, the whole contest being as to whether security 
for costs should be given. 

In the more recent case of Credits Qerun* 
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dense v. Van Weede (L. E. 12 Q. B. D. 171) 
where the claiinaiit was a Spaniard reedding in Spain, 
the Conrt, after consideration, granted leave to the 
applicant to serve an interpleader summons out of 
the jurisdiction upon the claimant. (See on this 
case the remarks of L. J. Cotton, in In re Busfield, 
L. E. 32 Ch. D. at p. 132). 

It was greatly discussed in former times as toEqpitable 
whether the Common Law Courts could allow inter- oogmzedat 
pleader when there was anything of an equitable £2w°Sra 
character in either of the adverse claims. At first it ^^"- 
was thought that they could not (see Sturgeaa v. Claude^ Acts, 1873 
1 Dowl. p. 505; Roach v. WHght, 8 M. & W. p. 155). "^ ^®^^' 
However, this rule was doubted in Putney v. IMng 
(5 M. & W. p. 425), and a series of cases before the 
Judicature Acts {Ruaden v. Pope^ L. E. 3 Ex. p. 269; 
Duncan v. Caahin^ L. E. 10 C. P. p. 554 ; Engelbach 
v. Nixon^ L. E, 10 C. P. p. 645 ; Bank of Ireland 
v. Perry J L. E. 7 Ex. p. 14) decided that in inter- 
pleader proceedings Courts of Common Law would 
entertain equitable rights. Now by the Judicature 
Act, 1873, § 24, law and equity are administered 
concurrently by the High Court. 



2. When a sheriff ob other officer of the 

COURT is entitled TO INTERPLEAD. 

The rules dealing with this question are Eule 1 {h) Order 
and Eules 2 and 3 of Order LVH. rules i (*), 

2, and 3. 
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Eule 1. Belief by way of interpleader may be 
granted — 

(b) Where the applicant is a sherifi or other 
officer charged with the execution of process by, or 
under the authority, of the High Court, and claim is 
made to any money, goods or chattels taken or in- 
tended to be taken in execution under any process, 
or to the proceeds or value of any such goods or 
chattels by any person other than the person against 
, whom the process issued. 

Eule 2. The applicant must satisfy the Court or 
a Judge by affidavit or otherwise — 

(a) That the applicant claims no interest in the 
subject-matter in dispute other than for charges or 
costs; and, 

(b) That the applicant does not collude with any 
of the claimants ; and, 

(c) That the applicant, except where he is a sheriff 
or other officer charged with the execution of process, 
by or imder the authority of the High Coiu^, who 
has seized goods and who has withrawn from posses- 
sion in consequence of the execution creditor admitting 
the claim of the claimant imder Eule 16 of this order,* 
is williag to pay or transfer the subject matter into 
Court, or to dispose of it as the Court or a Judge 
may direct. 

Eule 3. The applicant shall not be disentitled to 
relief by reason only that the titles of the claimants 

* See this rule Bet ont, post, at p. 160. 
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have not a oommon origin, but are adverse to, and 
independent of, one another. 

1. The sheriff can interplead before any action is Sheriff oan 
brought against him. (Grreen v. Brown, 3 Dowl. before 

•« QOT \ action 

P- ^^*-) bronght 

2. It is necessary that the claim, when made to ^j^ 
"money, goods, or chattels," should be made toThedaim, 
" money, goods, or chattels " taken or intended to be ^^£^ *° 
taken in execution. They therefore need not have been ^?i»j°' 
actually taken in execution ; yet, on the other hand, must be' to 
there must exist an intention so to take them. ^^ or 

Thus in Dat/ v. Carr (7 Ex. p. 883), PoUock, C. B., ^J^^^ 
said, " The Interpleader Act clearly empowers the ^*^®^*^ 
fiherifE to apply to the Court if he goes with the in- in execu- 
tention of levying imder a^./a., and a claim is set 
up to the goods, and in many cases he may be well 
justified in coming to the Court before he perils 
himself by an actual seizure imder circumstances 
which might perhaps subject him not only to an 
action for the value of the goods, but also for 
damages for taking them." So, too, in Lea v. Bossi 
(11 iEx. p. 13 ; 24 L. J. Ex. 280 ; 1 Jur. N. S. 384 ), 
where the sheriff had made several ineffectual at- 
tempts to levy on the goods, but had not succeeded 
in doing so, and took out an interpleader summons 
before seizure, it was held that he was entitled to do 
so; Parke, B., saying that in such cases probably 
the jurisdiction (of the Coiu^ to allow interpleader) 
would be very rarely exercised; and Martin, B., 
saying that cases might arise in which great injus- 
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m 
9 

tioe would be done if a Judge would not intetrf ere 
unless a sheriff had seized. 

However, if he has not seized, he must have an 

intention of seizing. Thus, in Solton v. Guntrip 

(6 Dowl. p. 130; 3 M. & W. p. 145; M. & H. 

p. 324), where the sheriff, upon a claim being made, 

withdrew without making any seizure, and then 

applied to the Court for relief imder the Act, his 

application was refused, the Court saying that " if 

the sheriff withdraw upon a claim being set up, he 

does not come to the Coiu^ intending to take the 

goods, but exercises his own judgment." 

Sheriff 3. If the sheriff has seized the goods, then he 

possession must be in possession of either the goods, or their 

^^or proceeds, at the time of his application to the Court; 

thOTT pro- and it makes no difference whether or not, when he 

ceeoB when , ' 

he applies, gave up the goods, or paid over their proceeds, he 
had notice of the adverse claiDis. 

Thus in Anderson v. Calloway (1 Dowl. p. 636 j 
1 C. & M. p. 182), where the sheriff had sold the 
goods and paid over the proceeds to an execution 
creditor before he applied for relief, it was held that 
the Act did not apply to a case wh^re the sheriff had 
paid over the money to one of the parties. 

So in Braine v. Sunt (2 Dowl. 391 ; 2 C. & M. 
418), where the sheriff had given up the greater part 
of the goods seized to the claimant, it was held that 
he could not interplead. " I think," said Bayley, B., 
" the sheriff does not act fairly if he gives up part 
of the goods ; in fact, he colludes with the party to 
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whom he delivers them up." (See too, to the same 
efEect, Kirk v. Almond, 2 L. J. Ex. N. S. 13.) In 
Scott V. Lewis (4 Dowl. 259 ; 2 C. M. & E. 289 ; 1 
Gale, 204), relief was refused the sheriff, where he 
had sold the goods and paid over the proceeds to 
the execution creditor, before he had any notice of 
any adverse claim. In Inland v. Bushell (5 Dowl. 
147 ; 2 H. & W. 118), where the sheriff had handed 
over the proceeds of the goods seized to the execu- 
tion creditor, he was not allowed to interplead, even 
although he offered to pay into Court an equivalent 
sum to the amount levied. Coleridge, J., said, " If 
the sheriff brings the amount in question into Court, 
and then the execution creditor is served with the 
interpleader rule, he would of course not appear, 
and then his claim would be barred ; but barred as 
to what ? Barred as to the money in Court, and 
not as to the money already in his hands." How- 
ever, in Anderson v. Calloway (supra), the sheriff was 
allowed to interplead on bringing the amount of the 
levy into Court, and it is submitted that the Court 
would now-a-days follow this latter course, since 
although it is, as Coleridge, J., says, almost certain 
practically that the execution creditor would not 
appear, and so the money be paid over to the other 
claimant, yet non constat that the sheriff may not 
prefer to get rid of the whole matter, even on these 
terms. 

The only exception to this rule is the exception 
specially provided by Eule 2 (c), supra. That excep- 

c. 3 
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tion was specially introduced in 1896 to meet the 
hardship to the sheriff that arose in Moore v. Sawkim 
(43 W. E. 235), where the sheriff having handed 
oyer the goods to the claimant on the execution 
creditor admitting the latter's title, was held to be 
disentitled to relief, and therefore subject to an 
actic^n for damages at the suit of the claimant. 

If the claimant pay out the sheriff, the sum so 
paid is " the proceeds of goods taken in execution '^ 
within Eule 1 (S), and the sheriff can interplead in 
respect thereof. {Smith v. Critchfield^ L. E. 14 Q. 
B. D. 873, C. A.) 
Q<>o^ ^ 4. The ffoods need not necessarily be seized in 

seized need , *^ , , 

notneces- posscssion of the judgment debtor to entitle the 

sarily be in r • /» ± • i i j 

possession snenti to mterplead. 

maS^" Nothing is said about the party being in posses- 
debtor, sion of the goods. Accordingly, in Allen v. Gibbon 
(2 Dowl. 292), and in Ford v. Baynton (1 Dowl. 
357), in both of which cases the goods were seized 
while in the possession of the claimants themselves, 
interpleader was allowed. (See too. Barker v. Dynea^ 
1 Dowl. p. 169.) 
Theremust 5. There must be an actual claim to the goods or 

be An 

actual their proceeds to entitle the sheriff to interplead. 

^^ Thus in Bentley v. Hook (2 Dowl. 339 ; 2 C. & M. 

»^ ^_ 426 ; 4 Tyr. 229) , where the only information in the 

oeeds. nature of a claim received by the sheriff was that a 
fiat in bankruptcy had issued against the judgment 
debtor, it was held that this was not equivalent to a 
claim by the assignees of the goods, and, as such, 
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entitling the sheriff to interplead. So too, in Tar^ 
leton V. Dummelow (5 Bing. N. C. 110), the Conrt 
intimated that notice by the solicitor of a petitioning 
creditor that a fiat in bankruptcy had been issued 
against the judgment debtor was not such a claim to 
the goods as to warrant m. appUoation for inter- 
pleader. And in Holmes v. Mentze (4 Dowl. 300 ; 
5 N. & M. 563; 4 A. & E. 127 ; 1 H. & W. 608), 
it was held that a claim by a person as partner of 
the judgment debtor was not a claim entitling the 
sheriff to interplead. (See too, per Lush, J., in 
W. N. 1875, 204.) 

6. The sheriff cannot interplead if the claim is an The claim 
obviously good one or an obviously bad one. be an ob- 

Thus in Bishop v. Hinxman (2 Dowl. 166), where ^o^OTan 
the mortgagees of property were in possession of it ^^^^^ 
at the time of the sheriff's seizure, and claimed the 
growing crops, it was held that the sheriff could not 
interplead, as the mortgagees, having taken posses- 
sion of the land, hsA prima facie taken possession of 
the crops. So too. In re the Sheriff of Oxfordshire 
(6 Dowl. 136), where the sheriff applied for relief, 
in a case where, if he had but looked at the date of 
the execution of the bill of sale under which the 
claimant claimed, he would have found that it was 
executed subsequently to the date of the levy, and 
therefore the claim was plainly untenable, his appli- 
cation was refused.* 

* AUen V. Evma (3 L. J. Ex. N. S. 63), where the sherifP appKed 
for relief, and it was granted, althoagh the claimant claimed under 

3(2) 



^ I 



36 INTERPLEADER. 

In Isaac v. Spihhury (10 Bing. 3 ; 2 Dowl. 211), 
where a claim to the goods seized was made by the 
judgment debtor's wife, who alleged that they were 
vested in trustees to her separate use, interpleader 
was refused on the ground that the claim must be of 
such a nature as may be followed by an £iction ; and 
that here the wife's claim, if any, was only such as 
could be recognised in a Court of Equity. How- 
ever, now the Court would not reject the applica- 
tion merely because the claim was made by a cestui 
que trust and not by a trustee. In Sainton v. James 
(1 Dowl. 369) the sherifE had levied on goods imder 
a fi, fa,y and then received notice from several 
parties that they had subsequently sued out 'writs 
against the defendant's goods. On his applying to 
the Court for relief, it was refused, on the groimd 
that he was sufficiently justified in paying over the 
proceeds of the levy to the first execution creditor, 
the notices being in fact a mere struggle for priority 
of claims. (See too, to the same effect. Day v. Wal- 
duck, 1 Dowl. 523.) 

In Smith v. Saunders (37 L. T. 359), where the 
execution debtor claimed to set off a judgment debt 
he had recovered against the execution creditor, it 
was held that this was not a claim entitling the 
sheriff to relief. 

It may be here mentioned, that with respect to 
claims by landlords, when the claim is for rent, it is 

an asgigfnment executed after the delivery of the writ of Ji, fa, to 
the sheriff, would not, it is suhmitted, be now followed. 
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the duty of the sheriff, on ascertaming that the rent 
is really due, to satisfy the claim : and if, instead of 
doing so, he applies to the Court for relief under the 
Act, his application will be refused. {Clarke v. 
Lord^ 2 Dowl. 55 ; and Saythoii^ v. Bushy 2 Dowl. 
641 ; 2 C. & M. 689.) In Bateman v. Farmworth 
(29 L. J. Ex. 365), where, the sheriff having seized 
stock and tenant-right on a farm, the landlord 
claimed (1) his ordinary rent accrued due ; (2) certain 
penal or additional rent ; (3) the tenant-right con- 
sisting of manure thrown into the soU and seed sown 
but not yet sprung up, the sheriff's application was 
refused on the ground that there was no claim, not 
even in respect of the alleged "tenant-right," to 
chattels as the property of the claimant, or their 
proceeds. As to the course which the sheriff should 
pursue in such a case. Pollock, C. B., said, "He 
must do as he does in the numerous cases not within 
the Interpleader Act : take good advice, and do the 
best he can." 

7. The sheriff may interplead, although theinter- 
claimant claims only a lien and not the absolute aiiow^ 
property in the goods seized. Thus in Ford v. ^^^t 
Baynton (1 Dowl. 357), where the claimant claimed only claims 
a lien on a horse in his possession, seized by the 
sheriff, for the keep of it and another horse which 
had been removed, it was held that the sheriff 
might interplead. " In the commercial world," said 
Taunton, J., " a lien may be equal to the whole value 
of the goods." 
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And 8. The sherifE may interplead, although the 

ciaim^t olaimant is an infant. {Claridge v. Collins^ 7 Dowl. 
an infant, ggg . 3 j^^ 394 ) « jf there is any difficulty," said 

"WiUiams, J., "it is one which arises between the 
litigant parties, but the sheriff at all events is en- 
titled to relief." 
Judgment 9. The sheriff may interplead, although the claim 
ciahnmgen made to the goods seized is made by the judgment 
may bt^^*^ debtor himself claiming them, not in his own rights 
claimant, i^yj^j^ j^ gome one else's right. 

This was so decided in Fentcick v. Laycock (1 

Gale & D. 532 ; 6 Jur. 641 ; 2 Q. B. 108), where the 

judgment debtor claimed the goods as executor of a 

deceased person in trust for whose legatees he held 

them ; for although the Act expressly refused relief 

in the case of claims made by the parties against 

whom the process has issued, yet the judgment 

debtor qua-executor and trustee is not the party^ 

though he is the same person. The same would no 

doubt be held under Eule 1 (6). 

Sheriff 10. The sheriff can interplead, although he has 

S^-* not appUed for, or has refused, an indemnity from 

SomSSr ®^^^®^ ^^ ^^® claimants ; but if he has accepted an 

party, but indemnity, he cannot afterwards interplead. 

he cannot Thus in Levy V. Champneys (2 Dowl. 354) the 

"^ erp e • g]ieriff was allowed to interplead although he had 

refused an indemnity from the execution creditor. 

(See too, Crossky v. Ebers, 1 H. & W. 216.) 

In Harrison v. Forster (4 Dowl. 558), not only 
was the sheriff allowed to interplead, although he 
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had refused the claimant's indemnity, but he was 
not even restrained from selling the goods seized. 
Per Cur. The sherifE has a right to sell, if he 
thinks proper : if he chooses to accept the indemnity 
of the plaintiff, instead of any other person, we 
caimot interfere to restrain him. 

In Ostler v. Broton (4 Dowl. 605 ; 1 H. & W. 653), 
where the undersheriff was alleged to be execution 
creditor, the sheriff's application was refused on the 
ground that if the sheriff accepted an indemnity, the 
Court would not relieve him, and that the relations 
between the sheriff and the undersheriff were such 
that the former was entitled to call on the latter to 
indemnify him for anything done wrong by the 
latter or his officers. 

11. The sheriff must have no interest himself in SherifE 
the matter, and he must not coUude with either collude 
claimant. These two conditions of course are ^rty^he"^ 
essential to all proceedings in interpleader; but^^*^* 
questions have arisen as to how far the sheriff could interest in 
be said to be interested in the matter, from the 
position of the undersheriff. Thus in the above- 
mentioned case of Ostler v. Brown the sheriff was 
refused relief, where it turned out that the under- 
sheriff was the son and partner of the execution 
creditor, an attorney ; and previously, in the case of 
Buddin v. Long (3 Dowl. 137 ; 1 Sc. 281 ; 1 B. N. 0. 
299), where the solicitor for the claimants, assignees 
of the estate of the judgment debtor, was the partner 
of the imdersheriff, the Court had refused to grant 
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any relief on the ground that there was an intermix- 
ing of interest between the sheriff and the assignees. 

In Cox V. Balne (2 D. & L. 718 ; 9 Jnr. 182 ; 14 
L. J. Q. B. 95), where the nndersherifi, who was 
the attorney of certain creditors of the judgment 
debtor, informed them that the writ of fi. fa. had 
been placed in his hands, whereby the issue of the 
fiat of bankruptcy was accelerated and the execution 
frustrated, the sheriff was refused relief. "The 
undersheriff," said "Williams, J., "had no right to 
make a communication of which the effect might be 
to hasten more or less the issuing of the fiat, and he 
ought to have refrained from giving assistance to 
either party. Where the execution is pending the 
undersheriff's mouth ought to be closed." 

However, the mere fact that the imdersheriff is 
solicitor for the claimant will not disentitle him to 
reUef. Thus in Holt v. Frost (3 H. & N. 821 ; 28 
L. J. Ex. 55), where the imdersheriff was the 
claimant's solicitor, and as such caused notices of 
his claim to be prepared and served on himself, he 
was, nevertheless, allowed to interplead, the Court 
thinking they should grant relief in such cases, 
imless the execution creditor had been prejudiced by 
the conduct of the undersheriff ; and with respect to 
the cases above referred to, PoUock, C. B., said : 
" There are some old cases in which greater strictness 
prevailed, where the sheriff's application was defeated 
under circumstances in which we should not refuse 
to assist him at the present day." 
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12. The sheriff must not be goiliy of delay ; he Sheriff 
must be prompt in making his application. prompt in 

Thus in Cook v. Allen (2 Dowl. 11 ; 1 0. & M. ^^,^ 
542), where the sheriff seized the goods on the 10th *«>^' 
of December, received notice of the adverse claim 
on the 15th of December, and did not apply to the 
Court till January 31st, his application was refused 
on the groimd that he came too late, although there 
were, in fact, special reasons which partially accounted 
for his delay. 

So too, in Devereux v. John (1 Dowl. 548), where 
the seizure took place in March and the application 
for relief in June, it was held that the application 
was too late. 

In Ridgtcay v. Fisher (3 Dowl. 567), where the 
sheriff received notice of claims to goods seized by 
him on the 23rd and 26th of January respectively, 
and he did not apply to the Court for relief till the 
Easter Term^ after an action had been commenced 
against him by one claimant and he had been 
ruled to return the writ by the execution creditor, 
it was held that his application was too late, 
and that he ought to have come in the Hilary 
Term. 

In Lashman v. Claringhold (2 H. & W. 87) notice 
of a claim was given to the sheriff two months after 
the writ of fieri facias had been delivered to him ; 
and it was held that as the difficulty he was placed 
in arose entirely from his own delay, in not making 
a levy at all when he might have done so, or by 
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xnaking the levy and keeping the money in his own 
hands, he was not entitled to any relief. 

In Beak v. Overton (5 DowL 699 : 2 M. & W. 
534 : 1 Jut. 644), where the sheriff received notice 
of a claim on November 28th (three days after the 
seizure), and did not apply to the Coiu^ till the 
following Easter Term, it was held that he was too 
late, and that he ought to have applied within such 
time in the following term as to have enabled the 
parties to have shown cause in the term ; and {per 
Alderson, B.) the sheriff will not be safe in such a 
case unless he applies within the first four days of 
the term. 

In Mutton v. Young (4 C. B. 371 : 11 Jur. 414 : 
16 L. J. 0. P. 309) the sheriff seized {inter alia) 
certain bills of exchange and a promissory note on 
January 16th, which, not being due, he retained. 
He received notice on February 18th from the 
assignees of the judgment debtor that they claimed 
the bills and note, and after negotiating with the 
assignees about the matter he applied for relief on 
April 29th. It was held that his laches disentitled 
him to relief, and {per Wilde, C. J.) " a sheriff who 
delays his appEcation, at the request and for the 
interest of one of the parties, places himself out of 
the protection of the Act." (See too. Skipper v. 
Lane, 2 DowL 784.) 

It may here be mentioned that though the sheriff 
is probably not disentitled from obtaining relief by 
reason of his having been ruled to return the writ 
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by the execution creditor, (the words of § 6 of the 
Act of 1831 were "before or after return of such 
process/') yet in a case where the execution creditor 
had obtained an attachment against the sheriff for 
not returning the writ, the sheriff was only aUowed 
to interplead on condition of his paying the costs of 
the attachment. {Alemore v. Adeanej 3 Dowl. 498.) 

13. The sheriff, however, wiU be entitled to relief, ^1^*^ 
if he can satisfactorily explain his delay, or show he must' 

• I. . 1*11 • t 'L explain it 

special Circumstances which have occasioned it. sa&fac- 

Thus in Dixon v. Ensell (2 Dowl. 621), where ^^'^y- 
several months had elapsed since the claim was made 
before the sheriff's application, but negotiations had 
been going on between the parties with a view to an 
arrangement, it was held that, under these special 
circumstances, the sheriff was not too late in his 
application. 

In Barker v. Phipson (3 Dowl. 590), where 
the writ had issued on the 23rd of December, and 
the sheriff did nothiag but merely take possession, 
till he received notice of the claim of the assignees 
in bankruptcy of the judgment debtor on April 7th 
in the following year, but he had, four days after he 
. took possession of the goods, received notice of an 
intended fiat in bankruptcy, and also notice of acts 
of bankruptcy, which would have rendered it imsafe 
for him to sell, it was held that, under these circum- 
stances, the sheriff's application was not too late. 

In Toulmin v. Edwards (Will. Woll. & Dav. 579), 
where the sheriff, who ought to have applied within 
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the first four days of Michaelmas Term, did not 
apply till the seventh day of the Term, but gave as 
his reason for this that three days before the term 
began another claim had been made, and he delayed 
his application in order to make inquiries in respect 
of it, it was held that his application was not too 
late. 

However, terms are now abolished, and applica- 
tions can be made at chambers, more or less con- 
tinuously throughout the year, so that the cases 
dealing with the period of term during which appU- 
cation should be made are only now authorities by 
way of analogy. 

It may here be mentioned that it has been decided 
that, if the sheriff relies on any special circum- 
stances, as excusine his delay, or for any other 
purpos;, he must make a special affidavit of the 
facts on which he relies ; and if he does not, a sup- 
plemental affidavit will not be allowed. {Cook v. 
Allen, 2 Dowl. 11.) 
Sheriff 14. The sheriff's application will be refused, if he 

haveater- has already exercised his own discretion in the 
cisedhiB matter. 

owndis- "*"'«*'«-^» 

cretionia Th^s in Crump V. Day (4 0. B. 760), where the 
' sheriff after proceeding to the premises of the judg- 
ment debtor to levy under fi. fa. tmthdrew when he 
found the property protected by an order of a com-' 
mission of bankruptcy, and subsequently sought to 
seize the goods, and upon a claim then being made 
to them by a purchaser of them from the official 
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assignee he appKed to interplead, the Court held 
that by originally withdrawing he had exercised his 
own discretion, and could not afterwards apply to it 
for relief. (Of. too, Braine v. Hunt^ 2 Dowl. 391 ; 
Holton V. Guntrip^ 6 Dowl. 130.) 

It remains to mention that, as in ordinary inter- Eqmtable 
pleader the fact of the claim being of an equitable 
nature is now no bar to the relief being given 
(see ante^ p. 29), though in early cases it was 
thought to be a bar. {Roach v. Wright^ 3 M. & "W. 
155.) 

With respect to the course adopted, where either Claims 
the execution creditor or the claimant claim any damages 
rights against the sherifE in addition to the mere^*'^^ 
right to the goods seized, e.g. for damages for 
trespass, &c., see posty pp. 113 — 115, and the cases 
there cited. 

It should be mentioned that the sheriff may, still. Enlarge- 
as before the Interpleader Acts, apply to the Court time for 
to enlarge the time for making his return, and there ^^e his 
are cases in which, where he is unable to comply '^®*'"°- 
with the conditions entitling him to claim relief by 
way of interpleader, or where the case is obviously 
not one for interpleader, his proper course is to 
apply for enlargement of the time to return the 
writ. (See per Vaughan, J., in Bentley v. Hooky 2 
Dowl. 339 ; per Parke, B., in Boach v. Wrighty 8 
M. & W. 157 ; and per Wilde, C. J., in Mutton v. 
Youngy 4 0. B. 37 ; Holmes v. Mentzey 4 A. & E. 
131.) 
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There are cases, too, in whicli the Court, althongli 

refusing the sheriff's application for interpleader, 

have yet, in lieu thereof, enlarged the time for him 

to return the writ. (See Holmes v. Mentze^ 4 DowL 

300 ; Cox V. Balme^ 2 D. & L. 718 ; Isaac v. Spth" 

burt/y 10 Bing. p. 3.) 

Sheriff Lastly, it should be remembered, that a sheriff is 

bound to never bound to interplead. Thus in Scarktt v. 

interplead. 5-^^^;^ (L^ j^, 12 Q. B. D. 213, 0. A.), where the 

sheriff, finding the goods covered by a bill of sale, 
withdrew, it was held that he was fully entitled to 
do so, and that sect. 13 of the Common Law Pro- 
cedure Act (re-enacted by sect. 12 of Order LVil.) 
did not compel him to interplead, so that the execu- 
tion creditor might have the benefit of the chance of 
an order for sale being made, under which he might 
get any surplus proceeds, after satisfaction of the 
bill of sale holder's debt. 
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CHAPTER II. 

THE PRACTICE IK INTEEPLEADEE. 

Having oonsideTed what must be the position of 
a person, wheiher ordinary stakeholder or sheriff, 
to entitle him to seek relief by way of Interpleader, 
it remains to treat of the proper way to go to work 
in pursuit of that relief. 

The practice, whether the proceedings are com- 
menced by an ordinary stakeholder or a sheriff, is 
substantiaUy the sameTthe only differences aris^g 
from the different positions of the parties and their 
different relations to the subject-matter. It will be 
most convenient, therefore, while treating of the two 
cases separately, yet to include all that is common 
to both, when considering the practice when the 
proceedings are instituted by a stakeholder, and 
then, shortly, and so far as necessary, without travel- 
ling over the same ground, to deal with what is dis- 
tinctive in the proceedings when instituted by a 
sheriff. 
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1. Of the Pbactice when the Proceedikgs abb 
Instituted bt a Stakeholdeb. 

The proyuions as to the practioe in this case are 
as follows : — 

Order LVTL, Eule 4. 
Time for Where the applicant is a defendant, application 
2^ for relief may be made at any time after service of 

the writ of summons. 
Mode of 5. The applicant may take out a summons calling 
2^/^ on the claimants to appear and state the nature and 
particulars of their claims, and either to Tna.iTi fjtiT^ 
or relinquish them. 
Power to 6. If the application is made by a defendant in 
oe^^I an action, the Court or a jndge may stay all further 

proceediQgs in the action. 
P^^ooednre 7. If the claimants appear in pursuance of the 
aaoeof summons, the Court or a judge may order either 
' that any claimant be made a defendant in any action 
already commenced in respect of the subject-matter 
in dispnte, in lieu of or in addition to the applicant, 
or that an issue between the claimants be stated 
and tried, and in the latter case may direct which 
of the claimants is to be plaintiff and which de- 
fendant. 
Smnmazy 8. The Court or a judge may, with the consent 
of both claimants, or on the request of any claimant, 
if, haying regard to the value of the subject-matter 
in dispute, it seems desirable so to do, dispose of 
the merits of their claims, and dedde the same, in 
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a summary manner, and on sucli terms as may be 
just. 

9. Where the question is a question of law, and Courses 
the facts are not in dispute, the Court or a judge ^Jite 
may either decide the question without directing the ofS^w?^ 
trial of an issue, or order that a special case be 
stated for the opinion of the Court. If a special case 

is stated. Order XXXIV. shall, as far as applicable, 
apply thereto. 

10. If a claimant having been duly served with a When 

11. 1 • i 1 • i • claimant 

summons calling on mm to appear and mamtain, or may be 
relinquish, his claim, does not appear in pursuance ^^^^'^ ' 
of the summons, or, having appeared, neglects or 
refuses to comply with any order made after his 
appearance, the Court or a judge may make an order 
declaring him, and aU persons claiming under him, 
for ever barred against the applicant, and persons 
claiming under him, but the order shall not affect 
the rights of the claimants as between themselves. 

11. Except where otherwise provided by statute, when 
the judgment in any action, or on any issue, ordered ffif^* 
to be tried or stated in an interpleading proceeding, 

and the decision of the Court or a judge in a sum- 
mary way, under Rule 8 of this Order, shall be final 
and conclusive against the claimants, and all persons 
claiming under them, imless by special leave of the 
Court or judge as the case may be, or of the Court 
of Appeal. 

13. Orders XXXI. and XXXVI. shall, with the Discoveiy 

•%»n j^ 11^ • L t t and mode 

necessary modincations, apply to an interpleader of trial. 
c. , 4 
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issue ; and the Court or judge who tries the issue 
may finallj dispose of the whole matter of the inter- 
pleader prooeedings, including all costs not otherwise 
provided for. 

One order 14. Where in any interpleader proceeding it is 

matters, nccessaiy or expedient to make one order in several 
causes or matters pending in several divisions, or 
before different judges of the same division, such 
order may be made by the Court or judge before 
whom the interpleader proceeding may be taken, and 
shall be entitled in all such causes or matters; andany 
such order (subject to the right of appeal) shall be 
binding on the parties in all such causes or matters. 

Costs, &c. 15. The Court or a judge may, in and for the 
purposes of any interpleader proceedings, msike all 
such orders as to costs, and all other matters, as may 
be just and reasonable. 

9i'\S:. The Common Law Procedure Act, 1860 (23 & 24 

Act, 1860. ' ^ 

' Vict. 0. 126) : 

Smpmaiy § 17. The judsment in any saoh action or issue as 
final. may be directed by the Court or judge in any inter- 
pleader proceedings, and the decision of the Court or 
judge in a summaiy manner, shall be final and con- 
clusive against the parties, and all persons claiming 
by, from, or under them. 

Tiinefor The time, then, for the applicant to make his 

^n.^"^ application is after he has received notice of the 

adverse claims, and either before or after an action 

has been commenced against him by one or both 
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of the olaimants. He need not, as was neoessary 
before the Eules of 1883, wait until he is being sued 
by one or both of the olaimants. 

Under Order I., r. 2, of the Eules of the Supreme 
Court, 1875, the period during which it was per- 
missible for a defendant to make the application was 
the interval between his being served with the writ 
of summons and before the delivery of his statement 
of defence. No such limit of time is imposed by the 
present rules, it being open to a defendant by the 
express words of Eule 4 to apply " at any time after 
service of the vmt of summons." Still, the applica- 
tion ought to be made at the earliest possible moment, 
for promptitude is always required from those who 
seek relief by way of interpleader ; and if the appli- 
cant before applying had allowed an action to proceed 
very far against him, even if this would not lead to 
his application being refused, it would probably lead 
to the application only being granted on the terms of 
lis paying all the costs thrown away by his delay in 
making it. 

The form of the application is by a mmmons at Mode of 
Chambers before the Master. tioiu 

The application by motion to the Court, which 
bad indeed already fallen into desuetude, is ap- 
parently no longer allowable under the Eules of 
Order LVH. 

By virtue of Order LIV., r. 12, a Master now has Jmisdic- 
all the jurisdiction in interpleader which a Judge at Master: 
Ohambers possesses. 

4(2) 
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and (rf If the application be made in a District Begistry, 

Segifltzar. tbe District Begistrar has the same jurisdiction in 

the matter as the Master. (Order XXXV., r. 5 (f)). 

If the applicant is not being sued by either 
claimant, the summons may be entitled ^'In the 
matter of an application by A. B., for leave to inter- 
plead." 

If an action has been already brought against him, 
the application shoidd be made in, and entitled in, 
that action. (See Reading v. London School Boardj 
L. B. 16 Q. B. D. 686.) 

If more than one action is being brought against 
him, the applicant should make one application, en- 
titled in all the actions, before the tribimal competent 
to deal with the matter had there only been one 
action ; and Buoh tribunal may make an order 
dealing with the matter in all the actions. (Order 
LVn., r. 14.) 
Nature of The summons will call upon the plaintiff and 
claimant, or the claimants, as the case may be, to 
attend before the Master at the time when the 
summons is returnable, on the hearing of an appli- 
« cation, on the part of the applicant that they should 
appear and state their claims, &c., and that in the 
meantime all further proceedings should be stayed 
(or no further proceedings taken). (See form of 
summons, post, in Appendix C, form 1, p. 170.) 

Though no particular form of summons is re- 
quired, and in Fro%t v. Heywood (2 Dowl. N. S. 
801 ; 21 L. J. Ex. 242) a rule calling on the parties 
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to appear before the Court, in order that it might 
exercise its jurisdiction on the adjustment of the 
several claims, was held sufficient in its terms ; yet 
it is best to adopt the form now in general use, as 
far as is possible. 

The summons must be duly served on the plaintiff Service 
and claimant, or claimants if more than one. As 
to what constitutes sufficient and insufficient service 
of a rule or summons on a party called upon to 
appear, see Lambert v. Towmend (1 L. J. Ex. N. S. 
113), and Phillips v. Sprp (1 L. J. Ex. N. S. 115). 

If one of the claimants be a foreigner residing out Service on 
of the jurisdiction of the Court, leave maybe granted remdSr 
to serve a copy of the summons upon such foreigner J^i^c-* 
abroad ; and if, upon such service, the foreigner do ^^^ 
not appear, he wiU be barred from afterwards pro- 
secuting a claim against the applicant in respect of 
the subject-matter of the application. {The Credits 
Oerundemej Limited v. Van TTeede, L. E. 12 Q. B. D. 
171.) The service, in such a case, should only be 
effected in such manner as is prescribed by the law 
of the domicile of the claimant. ( Van der Kan v. 
Ashtvorth and Compant/y W. N. 1884, p. 58.) 

However, in In re Bmfield (L. E. 32 Ch. D. 123), 
Cotton, L. J., dealing with the case of The Credits 
Oerundeme v. Van Weede^ says : " The decision may 
perhaps be supported, on the groimd that the object 
of service was not to give jurisdiction over the party 
served, but only to give him notice of a proceeding 
affecting his rights, that he might, if he pleased^ 
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oome in and defend them, and it is on this that 
Baron Pollock rests his judgment." 

No order wiU be made against a party not served, 
or insufficiently served ; and before an order will be 
made against a party not appearing, it must be 
shown, by an affidavit of service, that he has been 
duly served. (See form of affidavit of service, post, 
in Appendix C, form 4, p. 172.) 

It was held formerly that if any claimant gives 
notice of his claim subsequently to the obtaining of 
the rule nisij he can be made a party to the rule^ 
and the rule can be enlarged if necessary. ( Walker 
V. Kerr, 12 L. J. Ex. N. S. 204 ; 7 Jur. 156 ; Kirk 
V. Clarky 4 Dowl. 363.) In the case of proceedings 
instituted by summons, on a claim being made pend- 
ing the return of the summons, the summons would 
probably be adjourned to enable the new claimant to 
appear and state his claim, imless there was time to 
enable him to appear without an adjournment. 

The summons must be supported by an affidavit 
of the applicant himself (if possible), satisfying 
Bule 2. (See form of affidavit, post. Appendix C, 
form 2, p. 171.) 

On the return of the summons both the claimants 
may appear : neither of them may appear : one of 
them may, and the other may not, appear 

If neither of them appeared, it is submitted that 

any action against the applicant would be stayed, he 

tiff appeax. obeying the order of the Court as to the disposal of 

the money or goods in his possession, after deduct* 
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ing his own expenses therefrom. (Cf . Eveleigh v. 
Salisbury, 3 Bing. N. C. 298; 6 Dowl. 369; a 
sheriff's case.) 

If a plaintiff claimant do not appear, it is sub- When 
mitted that the action against the applicant would be Soes^not 
stayed : the applicant would be ordered to give up *pp®^- 
the goods or money to the other claimant ; all this 
being without prejudice to any rights the plaintiff 
claimant might afterwards assert against the other 
claimant. (Of. Doble v. Cummins, 7 Ad. & Ell. p. 
680; and^o«^, p. 103.) 

If a claimant do not appear, he will be barred Where 

A v*i«i* • 1 ±1 1* claimant 

from ever prosecutmg his clami against the appli- does not 
cant, saving nevertheless his right or claim against ''^^^' 
the other claimant; and as between the claimant 
appearing and the applicant, the Court will make 
such order as may be just and reasonable. The 
course adopted would no doubt, as a rule, be for the 
property to be given up to the claimant appearing. 
(See post, p. 94, as to applicant's costs, when the 
other parties do not appear.) 

If, however, both parties appear, then they must where 
be prepared to support their claims by affidavit,* appear, 
shortly stating the grounds of their respective claims. 
(See form of a claimant's affidavit, post, in Appendix 

* Perhaps it is not essential that the plaintiff should appear 
with an affidavit: an execution creditor need not {Angus v. 
JFoottoHf 3 !Bf . & W. 310), but in his case res ipsa loquitur. But 
the plaintiff had best be provided with evidence of his case. The 
claimant must [Powell v. Loch, 3 Ad. & Ell. 315 ; 1 H. & W. 381). 
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C., form 3, p. 171 : a plaintiff's would be very similar.) 
The affidavit of the applicant, and also of the other 
parties, should be entitled in the action, if any. 
{Pariente v. Pennell^ 7 So. N. E. 834 ; Levi v. 
Coyle, 2 Dowl. N. S. 932.) These affidavits had 
better be sworn by the parties themselves : but this 
is not absolutely necessary if it is impracticable. 
Thus, in Webster v. Delafield (7 C. B. 187 ; 18 L. J. 
C. P. 187; 6 D. & L. 597; 13 Jur. 635), it was 
held by the Court of Common Pleas that an affidavit 
by the solicitors to the claimant who resided abroad, 
alleging that from documents in their possession 
they believed the claimant was entitled to the pro- 
perty, was a sufficient affidavit to entitle the claimant 
to have the matter settled by an issue. 

Upon the hearing of the summons, there are 
several courses open. 

1. TJie matter may he disponed of summarily. 

This course may be adopted : (a) in all cases, if 
both the claimants assent to its being adopted; 
(/8) the cases where one claimant desires it, if, having 
regard to the value of the subject-matter, it seems a 
desirable course (Eule 8) ; (y) in all cases where the 
question involved is one of law, and the facts are not 
in dispute (Eule 9). 

A course of practice at Chambers has established 
that £50 is " the value of the subject-matter " under 
which a summary decision, at the request of one 
claimant, may be given. {Victor v. Cropper^ 3 
Times Law Eeports, p. 110, C, A.) 
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Notwithstanding the terms of Enle 11, a smnmarj App^ 
decision of the Master may (unless, of course, ^hen ai"' 
the claimants consent to its being final) be ap-^^^'^^^®* 
pealed from to the Judge at Chambers, even 
without special leave from the Master; for it is 
only the decision of the Court or a Judge that is 
made final, except by special leave, by Rule 11 ; 
and although Order UV., r. 12, confers upon the 
Master the jurisdiction of a Judge, in the matter 
of interpleader, yet that same order, in its 21st rule, 
provides that any person affected by any order or 
decision of a Master may appeal therefrom to a 
Judge at Chambers. ( Webb v. Shaw^ L. E. 16 Q. B. D. 
658 ; Bryant v. Beading, L. E. 17 Q. B. D. 128 ; 
overruling Westerman v. Bees, W. N. 1883, p. 228 ; 
Clench v. Bookt/, 56 L. T. N. S., p. 122.) 

The determination to decide summarily is itself 
part of the summary decision, and is exactly in the 
same situation, so far as the right of appeal goes, 
as the summary decision itself. {Bryant v. Beading, 
ubi supra,) 

Again, notwithstanding the terms of Bule 11, no 
appeal, even by special leave, lay from the decision 
of the Divisional Court to the Court of Appeal; 
for § 17 of the Common Law Procedure Act, 1860, 
being still in force, the combined effect of it and 
of § 20* of the Appellate Jurisdiction Act, 1876 

* § 20 : ** Where by Act of Parliament it is provided that the 
decision of any Court or Judge, the jurisdiction of which Court or 
Judge is transferred to the High Court of Justice, is to be final, 
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(39 & 40 Vict. 0. 69), is to forbid any such appeal. 
{Waterhouse v. Gfilbert, L. E. 15 Q. B. D. 669— 
0. A.; Bryant v. Beading, L. E. 17 Q. B. D. 128 

— C.A.) 

§ 17 of the Oominon Law Procedure Act also 
had the effect of preventing an appeal from a 
summary decision of the Judge at Chambers to the 
Divisional Court, whether such decision was with 
the consent of both, or only at the request of one of 
the claimants, and even though the Judge at 
Chambers give special leave to appeaL {Lt/on v. 
MotTis, L. E. 19 Q. B. D. 139— C. A; In re Tarn, 
(1893) 2 Ch. D. p. 280.) 

But a decision by a Judge at Chambers, on his own 
initiative, when only a point of law is involved, is 
not within Eule 11 of Order LVII., nor (it should 
seem) a summary decision within § 17 of the Common 
Law Procedure Act, 1860. StiU, no appeal would, 
it is submitted, lie therefrom, for no right of appeal, 
in such a case, is conferred by the Common Law 
Procedure Act, 1860 ; and " from the decision of a 
Judge acting at Chambers under a statute, there 
would be no right of appeal, imless it was given by 
the statute." {Per Fry, L. J., in Lpon v. Morrky 
uhi supra,) 

The order on a summary decision, if made by 
consent, should state the consent on its face ; other- 

an appeal shaU not lie in any snch case from tlie decision of the 
High Court of Justice or of any Judge thereof to Her Majesty's 
Court of Appeal." 
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■wise, it was held in Harmon v. Wright (13 M. & W. 
816), that it would be bad as an order, though it 
might be supported as an award between the parties. 
(See form of order deciding summarily, post^ in 
Appendix C, form 9, p. 176.) 

Of course, if the summons were referred by the 
Master to the Judge, or by the Judge to the Court, 
the Judge, or Court, as the case might be, would 
have the same power of deciding summarily as the 
Master had. 

2. The proceedings may he transferred to the County Tranafer 
Courts pursuant to % V7 of the Supreme Court o/^ctourt?^ 
Judicature Act, 1884 (47 & 48 Vict. c. 61). 

That section provides as follows :— 

" If it shall appear to the Court or a judge that 
any proceeding now pending, or hereafter com- 
menced in the High Court of Justice by way of 
interpleader, in which the amount or value of the 
matter in dispute does not exceed the sum of £600 
(being the limit of the equitable jurisdiction given 
to County Courts by the County Courts Act, 1865), 
may be more conveniently tried and determined in 
a County Court, the Court or judge may, at any 
time, order the transfer thereof to any County Court 
in which an action or proceeding might have been 
brought by any one or more of the parties to such 
interpleader against the others or other of them, if 
there had been a trust to be executed concerning 
the matter in question ; and every such order shall 
have the same effect as if it had been for the transfer 
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of a suit or prooeeding under § 8 of the County 
Courts Act, 1867: and the County Court shall 
have jurisdiction and authority to proceed therein, 
as may be prescribed by any County Court rules for 
the time being in force." 
Towbich The particular Coimty Court, or County Courts, 
Court to which there is power to transfer the proceedings 
able. "" Tinder this section would seem to be any Court 
within the district of which the claimants, or either 
of them, reside or carry on business, for § 10, 
sub-s. 6, of the County Courts (Equitable Juris- 
diction) Act, 1865 (28 & 29 Vict. c. 99), provides 
that: "Proceedings in any suit or other matter 
under this Act, which are not otherwise provided 
for, shall be taken or instituted in the County Court 
within the district of which the defendants, or any 
one of them, reside, or resides, or carry on, or carries 
on, business." 
Practice on With respect to the practice upon such transfer to 
the County Court, the rules of Order XXXIII. of 
the County Court Rules of 1889 provide as follows : — 
Rule 9. Where a proceeding by way of inter- 
pleader has been transferred to a Coimty Court under 
the powers given by § 17 of the Supreme Court of 
Judicature Act, 1884, the claimant shall lodge with 
the Registrar the order transferring the proceeding, 
or a duplicate or copy thereof, under the seal of the 
High Court of Justice, together with office copies of 
all affidavits used on the application, to the High 
Court of Justice, and a copy of the issue, if any, 
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directed to be deUvered between «ie parties, by any 
order of the said High Court, and also a statement 
in writing setting forth the names and addresses of 
the several parties to such proceeding, and their 
solicitors, if any, and, concisely, the nature of the 
proceeding transferred, together with a request to 
enter the same for hearing. The Registrar shall 
thereupon enter the proceedings for hearing, and 
give notice of the day, time, and place for the hear- 
ing of the proceedings to the London agent of the 
under-sheriff, and to the execution creditor, and to 
the claimant, ten clear days before such day, unless 
any shorter notice be direct^ in the order transferring 
the proceeding. 

Rule 9a (a). The claimant in any such proceed- Claimant 
ing shall, five clear days at least before the daytwoo^ies 
fixed for the hearing of the proceeding, lodge with °^^^^" 
the Registrar two copies of the particulars of any ^^^ ^* 
goods or chattels alleged to be the property of the 
claimant, and of the groimds of his claim ; and the 
Registrar shall forthwith send by post to the execu- 
tion creditor or his solicitor one of the copies of such 
particulars : Provided that by consent of all parties, 
or without such consent, if the judge shall so direct, 
the interpleader claim may be tried although this 
rule has not been complied with. 

Rule 9b (&). No claim for damages shall be Damages 

1-1 1 • 1 !• not to be 

allowed m any such proceedings. claimed. 

Rule 10a (c). Any proceeding by way of inter- Mode of 
pleader transferred to a Coimty Court under thciS^rpiea- 
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der trims- powers given by the 17th seotion of the Supreme 
High Court of Judicature Act, 1884, shall be tried in suoh 
^™^ manner and under suoh conditions as may be pre- 
scribed by the order directing such transfer. In the 
event of no directions as to the manner and con- 
ditions of trial being given in such order, the sheriff, 
or any of the parties to the proceeding, may apply 
to the judge or Begistrar of the Court to which the 
proceeding is transferred for directions as to the 
mode of trial, or as to any proceeding with reference 
to the property seized, and, subject thereto, the pro- 
ceeding shall be tried by the judge without a jury, 
aad the ordinaxy procedure on the trial of an action 
' shall apply. 
CoBfaofin- Eule 10b (d). Where any proceeding by way 
and Chan- 01 mterpleadcr, or any action or matter pending in 
^^iS^- the Chancery Division, is ordered to be transferred 
^^ from the High Court to a County Court, and no order 
to the contrary has been made in the High Court, 
the costs of the order and of the proceedings prior 
thereto shall be in the discretion of the judge of that 
County Court, and shall be taxed in the County Court 
upon such scale, whether of the High Court or County 
Court, as the judge shall think just. The costs in 
the County Court shall be in the discretion of the 
judge, and shall be taxed on such County Court scale 
as he may think just. 
Order on Eule lOc {e). The order upon the hearing of a 
^*™^* proceeding by way of interpleader transferred from 
the High Court of Justice to a County Court shall be 
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according to such of the forms provided for orders 
on the hearing of interpleader proceedings com- 
menced in the County Court as shall be applicable to 
the case, with such variations as the case may require, 
and such order shaU contain directions as to how 
any moneys in the hands of the sheriff are to be 
disposed of, and an order on the sheriff to deal with 
such moneys accordingly. 

Eule 11. Where any proceeding by way ofSherifTs 
interpleader is transferred from the High Court to a 
County Court, the judge may order that the sheriff 
shall have his costs of the interpleader proceeding in 
the High Court, and may direct by which party the 
said costs shall be paid. 

The order directing the transfer can be appealed Appeal, 
against, as, for instance, on the ground that the 
questions involved are of sufficient importance to 
warrant their decision by a Judge, or jury, in the 
High Court. 

For a form of the particulars of the statement to Particu- 
be deUyered by the claimant to the Eegistrar, under "^ 
Eule 9 of Order XXXIII., see Appendix C, form 13, 
p. 179. (Official Form, No. 77, in the Appendix to 
the County Court Eules of 1889.) 

The effect of the order of transfer is, it will be ob- 
served, the same as if there had been an order for "the 
transfer of a suit or proceeding under § 8 of the County 
Courts Act, 1867." That section provides that : County 

« When any suit or proceeding shaU be pending in fseu^f ' 
the High Court of Chaucery, which suit or proceed- 
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ing might have been eommenoed in a County Court, 
it shall be lawful for any of the parties thereto to 
apply at Chambers to the Judge to whose Court the 
said suit or proceeding shall be attached to have the 
same transferred to the County Court, or one of the 
County Courts, in which the same might have been 
commenced ; and such Judge shall have power, upon 
such application, or without such application, if he 
shall see fit, to make an order for such transfer, and 
thereupon such suit or proceeding shall be carried on 
in the County Court to which the same shall be 
ordered to be transferred, and the parties thereto 
shall have the same right of appeal that they would 
have had had the suit or proceeding been conmienoed 
in the County Court." 

The proceedings then, after the transfer, are 

similar to the proceedings, as to mode of trial and 

otherwise, of an ordinary County Court action. (See 

The Annual County Court Practice, 1898, Part YIII. 

0. 5.) 

Appeal The right of appeal from the judgment of the 

meS m Couuty Court Judge is now regulated by the Eules of 

Co^y the Supreme Court of Dec, 1885, Order LIX., rules 

9 — 17. (See these rules, and The Annual County 

Court Practice, 1898, Part VII. c. 2.) 

From the decision of the Divisional Court on 
such appeal, an appeal lies under § 45 of the Judi- 
cature Act, 1873, by special leave of the Divisional 
Court, to the Court of Appeal. {Thomas v. Kelly ^ 
L. E. 13 A. C. 506.) 
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The order of the Divisional Court affirming the 
judgment of the County Court Judge is a final 
order, and therefore the proper notice of appeal to 
be given under Eule 3 of Order LVIII. is a fourteen 
days' notice. {Hughes v. Little^ L. E. 18 Q. B. D. 
32—0. A.) 

3. If the applicant is being sued by either claimanty Snbrtitu- 
the other claimant may be made defendant in ^A^ addition 
action^ either in lieu of or in addition to the appli- ^^^" 
cant. (Eule 7.) 

As a matter of fact, this course is very seldom 
adopted. Where it is adopted the action proceeds 
just like any other action, after the pleadings have 
been closed, to trial. On the trial the issue would 
be the issue disclosed by the pleadings. 

The order adding or substituting defendant may 
be appealed from to the judge, from him to the 
Court of Appeal, by the party dissatisfied with it. 

(See form of order directing substitution of defen- 
dants, post, in Appendix C, form 7, p. 174.) 

In making an order for substituting defendants, 
there is no power to limit the substituted defendant, 
to the defences and counterclaims open to the 
original defendant. {Oerhard v. Montagu^ 61 L. T. 
N. S. 564.) 

4. The matter may be referred^ just as it iSy in toto, Eeference 
from the Master to the Judge at Chambers (Order to Jndge 
UV., rule 20). ^'^'^• 

From the nature of things, this order could hardly 
be appealed from. But from the order of the judge 
c. 6 
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on sudh ref erenoe there would be the usual right of 
appeal, except in the case of a snmmary decision^ 
where, by Tirtue of § 17 of the Common Law 
Procedure Act, 1860, there could be no appeal from 
the Judge at Chambers to the Court of Appeal. 
Spedal 5. A special case may he ordered to he stated where 

the question is one of laWy and the facts are not in 
dispute. (S>ule 9.) 

The order directing a special case may be appealed 
from like any other order. 

With reference to the proceedings on the special 
case, the provisions of Order XXXTV., which deal 
with the subject of special cases generally, are by 
Bule 9 rendered applicable. 

The judgment or decision on the special case 
may therefore be appealed from to the Court of 
Appeal 

Such appeal, howcTer, must be brought within 
twenty-one days from the date of the judgment 
of the Divisional Court, such judgment being: 
(ot) an interlocutory one, as it is only a step towards 
arriving at the final order to be made at Chambers ; 
(/3) in a matter not being an action. (Order LVIII., 
rule 15.) (Cf. McAndrew v. Barker, L. E. 7 Ch. D. 
701.) 

(See form of order directing special case, post, in 
Appendix C, form 11, p. 177.) 
Direction 6. The remaining method of dealing with the matter 
is hy the direction of an issue. 

In considering the different questions relating to 
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the issue, the cases relating to the issue in inter- 
pleader proceedings at the suit of the sheriff , as well 
as at the suit of an ordinary stakeholder, must be 
dealt with, the procedure in the two cases being the 
same, and the decisions in each illustrating equally 
the practice in both. 

This is the ordinary method of dealing with the 
matter when there is any disputed question of fact 
upon which the' result will depend. 

The order directing the issue will direct as to who Potm of 
shall be plaintiff in the issue and who defendant : lectmg it. 
as a rule the plaintiff in the action (if an action has 
been brought) is made plaintiff in the issue, and the 
claimant defendant, in ordinaiy Interpleader; and 
the claimant plaintiff, and the execution creditor 
defendant, in sheriff's interpleader. 

The order wiU further direct what shall be the 
question to be tried between the parties to the issue ; 
where and when the trial shall take place ; and what 
according to the event shall be the disposition as to 
the payment of costs ; or, if it is silent as to this, 
the question will, after the event, be disposed 
of by the judge before whom the issue is tried 
(Eule 13), and if not by him, by the tribunal direct- 
ing the issue {Marks v. Ridgway^ 1 Ex. 8). (See 
posty in Appendix C, form 8, a form of order direct- 
ing issue, p. 175.) 

Formerly, before the passing of 8 & 9 Vict. c. 109, 
the form of the issue was a feigned issue, alleging a 
pretended wager ; by the 19th section of that Act, 

6(2) 
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however, a new form of issue was provided, which 
with but little variation is the one in use now (see form 
of issue, postj in Appendix C, form 10, p. 176) ; for 
although the effect of the Act was not to render a 
feigned issue illegal {Luard v. Butcher^ 16 L. J. 
N. S. 0. P. 187), yet, as a matter of fact, the feigned 
issue has now fallen out of use. 

Unless the order directing the issue states that it- 
is to be tried by a jury, or unless either party sub- 
sequently apply for a trial by a jury, pursuant to the 
provisions of Order XXXVI., the issue will be tried 
before a judge alone. In this matter, the practice 
differs from that prevailing before the Rules of 
1883, under which it was held that by virtue of the 
Interpleader Act an interpleader issue could only 
be tried by a jury {Hamlyn v. Betteleyj L. R. 6 
Q. B. D. 63—0. A.). 
Order The Order directing the issue may be appealed from, 

issue ap? to the judge, if directed by a Master, and thence to 
^o^ the Oourt of Appeal; or to the Oourt of Appeal 

direct, if the order is originally made by a judge. 

Practical As to the practical directions with respect to the 

for^pre^- framing of the issue, the following are given in the 

ing iMue. i3tii edition of Archbold's Practice, vol. i., p. 733 :— 

" Get a copy of the rule or order for an issue and 

leave it with counsel with instructions to prepare a 

draft of the issue. "When settled leave a copy of it with 

the opposite solicitor, who will also have it settled by 

oounsel. In general, the rule or order points out the 

time within which the issue must be delivered and 
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returned. If not bo, it must at all events be delivered 
and returned in a reasonable time. If the counsel on 
both sides cannot agree upon the form of the issue, 
you should get an appointment for a meeting between 
them ; and if they are still unable to agree upon the 
form of it, then the course is to attend before the 
judge, and he will decide upon the form of the issue, 
rfOr refer it to a Master." 

All applications relative or incidental to the course 
of proceedings in the issue should be made to the 
same tribunal by which the issue was directed. {Per 
Wilde, C. J., in Hargrave v. Hargrave^ 4 C. B. 
650.) Thus, if the plaintiff in the issue fail to de- 
liver it within a reasonable time, when no time is men- 
tioned in the order limiting the period within which 
it must be delivered, an order may be obtained, or 
the original order amended, limiting the time for its 
delivery, and in the event of this order not being 
complied with, an order may then be obtained for 
delivering over the subject-matter of litigation to 
the defendant in the issue, with costs. {Stanky v. 
Perry, 1 H. & W. 669.) 

If the order directing the issue becomes useless. If imie 
it may be discharged. Thus, in Luckin v. Simpson nseiees. 
(8 Scott, 676), where the effect of an Act of ParKa- JJ^^; 
ment passed subsequently to the order directing the SJJ^Lj 
issue was to render the trial of the issue useless, the 
Court which had made the order directing the issue 
made absolute a rule to discharge it, in the events 
which had happened. 
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Again, if €a£bsr pariy liaye any complaint to make 
with the frame of the idsae, and iriah to have it 
amended, the proper oomse is to applyto thetiibimal 
which directed it, asking for an amendment of it as 
required, or for a direction that the issae be framed 
in accordance with the order (if it be not so framed). 
(ShinglerY. Hott, 30 L. J. Ex. 318; 7 H. & N. 65; 
Price Y. Flummery 26 W. R 45.) 
Amflod- If y after the direction of the issae, a new claimant 
urae by come forward, the issae may be amended by joining 
^T ^Sfin - him as a party thereto, and this whether the issae 
Jj2^P"*y has been finally drawn ap or not. This course was 
adopted in Bird v. Matthetcs (46 L. T. 512— C. A.), 
where, Kqaidation proceedings having commenced 
pending the trial of the issae, the trostee in liquida- 
tion of the execution debtor was, by amendment of 
the issue, made a "party thereto. ^' It is admitted," 
said Brett, L. J., " that before the issue is finally 
drawn up, parties may be added ; that is every-day 
practice. But it is said, they cannot be afterwards. 
I know of no such law, and it seems to me to be 
contrary to the practice. An order for an inter- 
pleader issue does not itself decide the right of the 
parties. It leaves them to be decided. To refuse 
to make this order would be giving effect to a 
technicality. The Court ought to be able to inquire 
whether the goods in question were the goods of the 
trustee in bankruptcy." 
Object of The object in view in directing the issue is to 
inform the conscience of the Court as to who is 
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entitled to the goods or money in question; oon-Admis- 
sequently the order directing the issue may direct 
that certain admissions shiJl be made by either 
party, in order that the real dispute between the 
parties may be settled, and that the rightful claimant 
may not be defeated by the absence of some link in 
the chain of formal proof. To quote the words of 
Lord Denman, 0. J., in Woodford v. Bosanquet 
(5 Q. B. 321; D. & M. 419): "This is an issue 
directed by this Court to ascertain certain facts with 
a view to ulterior proceedings; and there is no 
reason why it may not for such purpose vary the 
legal positions and rights of the parties, as in issues 
directed by the Court of Chancery is constantly 
done. In such cases nothing is more usual than 
that a special direction should be given, not to set 
up partnership or bankruptcy, or that a witness 
wholly incompetent in point of law should be 
examined upon the trial." 

See, too, Pooky v. Ooodwin (5 N. & M. 466; 
1 H. & W. 667), where one of the parties was 
ordered to make certain admissions at the trial, and 
the judgment of Lord Denman, C. J. 

Here it will be convenient to advert to the cases Oases on 
bearing upon the proper frame of the issue, and the tionof the 
construction to be put upon the words of the issue. "™®' 
This indeed is an important question, as the evidence 
admissible at the trial must of course depend upon 
its relevancy to the issue as framed. It is therefore 
desirable that the issue, while wide enough to indude 
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the whole of the substantial question as between the 

parties to it, should yet not be so wide as to allow 

either party to set up rights which, according to the 

dispute between them, they have no right to set up ; 

men and and as part of this question, the cases as to whether 

oan^tM or not either party to the issue can set up a Jm tertii 

J2 np!^ will be considered. 

In Morewood v. Wilks (6 0. & P. 144), the question 
on the issue was expressed to be ^' whether the said 
goods and chattels (seized) were the property and 
goods and chattels of the said plaintiff at the time 
of their being so seized." This was considered by 
Tindal, G. J., as equivalent to an allegation that all 
the goods seized were his ; but it would seem from 
the summing up, that in such a case, if the evidence 
went to show that any part of the goods belonged 
to the plaintiff, the jury would be directed to find 
specially. (Of. remarks of Bramwell, L. J., in Price 
V. Plummer, 39 L. T. N. S. p. 567.) 

In Carne v. Brice (7 M. & W. 183 ; 8 Dowl. 884 ; 
4 Jur. 1115) the form of the question was " whether 
certain apparel taken in execution under a writ of 
fi, fa. was the property of Eichard Morgan or not." 
The real point in dispute between the parties was, 
whether the defendants, as trustees of S>. M.'s wife's 
property, were entitled to the goods. It was held 
that the judge at the trial was right in rejecting 
evidence ofPered by the defendant at the trial to 
show that at any rate not Morgan, but his assignees 
in bankruptcy had the property in the goods. " The 
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form of the issue," said Parke, B., "ought properly 
to have been whether the goods were the property 
of the trustees or not : but in truth that is in effect 
the question upon this issue": and again, "The 
trustees had no right to set up the title of the 
assignees. This issue is only a prooess employed 
for informing the conscience of the Court." 

In Chase v. Oohk (2 M. & G. 930 ; 3 Sc. N. E. 
245) the question on the issue was whether goods 
of a judgment debtor seized under a fi. fa. were at 
the time of seizure the property of the plaintiff 
(mortgagees thereof). The defendant (the execu- 
tion creditor) was held entitled to invalidate the 
plaintiff's title by showing that the deed under 
which they claimed was an act of bankruptcy. The 
case was distinguished from Carne v. Brice on the 
ground, among others, that in that case the claimants 
were made defendants, and the execution creditor 
was plaintiff; but as a rule the execution creditor 
is made defendant, " because," said Tindal, 0. J., 
" he is in possession." 

In Lott V. Melville (3 Sc. N. E. 346; 9 Dowl. 
882 ; 3 M. & G. 40 ; 5 Jur. 436) the question on 
the issue was whether at the time of the seizure of 
the goods the plaintiffs (the assignees in bankruptcy) 
were entitled to the same as against, and free from, 
the execution (of the execution creditor), or whether 
the goods and chattels were subject and Hable to be 
so seized and levied under the said writ or not, as 
against the plaintiffs. It was held that this form of 
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issue put in issue the bankruptcy of the judgment 
debtor. 

In Linnet v. Chafers (4 Q. B. 762 ; D. & M. 14), 
where the question on the issue, as between the 
execution creditor (the plaintifiE) and the assignees of 
a debtor, was stated to be whether ^'the aforesaid 
execution was valid as against the said fiat," it was 
held that the execution creditor was not entitled by 
the terms of the issue to dispute the bankruptcy. 
** If the plaiutiff," said Denman, C. J., ^^ wished to 
try the question as to the validiiy of the Commission, 
he should have had the issue pointed to it." 

In Grreen v. Rogers (2 Car. & K. 148) the question 
was whether the goods seized were the goods of the 
plaintiff (the claimant), and the judge held that on 
this issue the plaintiff could only give evidence to 
show that they were her goods; not evidence to 
show that they were not the judgment debtor's 
goods. 

In Rogers v. Kenny (9 Q. B. 592) the question on 
the issue was whether the plaintiff in the issue had 
any property iu the goods. It was held that proof 
of a lien on the goods entitled him to a verdict on 
the issue. 

In Belcher v. Patten (6 C. B. 608 ; 18 L. J. C. P. 
69 ; 6 D. & L. 370) the question was whether, at 
the date of the issuing of a fiat in bankruptcy, the 
plaintifb in the issue (the assignees in bankruptcy) 
were entitled to certain goods as against the defen- 
dant in the issue (the execution creditor). It was 
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held that on this issue the plamtifib oould not set 
up any prior execution or distress to defeat the 
execution creditor. "The question is/' said Oolt- 
man, J., "whether the assignees are at liberty to 
set up the rights of third persons, with whom they 
are in no way identified and who do not themselves 
interfere. No doubt the assignees might set up the 
rights of a third party, provided they chdmed under 
him, but this is an attempt to set up the title of a 
mere stranger, which clearly cannot be done." 

In Cummings v. Ince (11 Q. B. 112 ; 12 Jur. 331 ; 
17 L. J. Q. B. 105), where the question was whether 
the plaintiff on a given day was entitled to certain 
deeds specified, notwithstanding a certain arrange- 
ment alleged to have been entered into on a certain 
day, it was held that the plaintiff need not prove her 
title to the deeds, the question only being whether 
the agreement prevented her from insisting upon her 
title. 

In Gadsden v. Barrow {23 L. J. Ex. 134; 9 Ex. 
514) the question on the issue was whether certain 
goods seized were the property of the plaintiff (the 
claimant) at the time of the seizure. It was held 
that the defendant might invalidate the plaintiff's 
title, he claiming under a bill of sale, by proving 
that a previous bill of sale of the property had been 
given to a third party. 

In Edwards v. English (26 L. J. Q. B. 193; 
7 Ell. & Bl. 564) the question on the issue was 
whether the goods seized were at the time of the 
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delivery of the writ to the sheriff the goods of the 
plaintiff (the claimant). The plaintiff claimed the 
goods under a bill of sale from the judgment debtor, 
and it was held that the defendant could not set up 
a previous bill of sale by the judgment debtor to a 
third party, which was void as against execution 
creditors for want of registration, but good as against 
holders of subsequent bills of sale. This case was 
distinguished from Oadsden v. Barrow on the ground 
that in the latter case the bill of sale set up by the 
execution creditor was valid for all purposes, while 
the one set up in this case was void for certain pur- 
poses.* If this be the ratio decidendi of this latter 
case, it seems that they both admit the right of the 
execution creditor to set up B,ju8 tertii to defeat the 
claimant's claim ; only theytfs must be a good/t^s. 

In Oreen v. Stevens (2 H. & N. 146) the question 
on the issue was whether the goods seized were the 

* See Biehards v. James (L. R. 2 Q. B. 285), where it was 
decided that as between two claimants, under bills of sale, to 
property, if the first bill of sale is avoided as against an execution 
oreditor, owing to want of registration, it is avoided for all pur- 
poses, and cannot be set up by the holder to defeat the claim of 
the holder of the subsequent bill of sale. Now by the Bills of Sale 
Act, 1878 (41 & 42 Vict. c. 31), § 10, sub-sect. 4, bills of sale over 
the same chattels have priority in the order of the date of their 
registration. See, too, Ex parte Fayne, In re Cross, L. B. 1 1 Ch. 
Div. 539 (C. A.). See, too, the Bills of Sale Act, 1882. 

The commonest form of interpleader issue is that in which the 
claimant is the holder of a bill of sale of property seized by a 
sheriff. For the law of Bills of Sale generally, see Weir on Bills 
of Sale. 
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property of the plaintiff in the issue (the claimant) 
as against the execution creditor. It was held that 
the plaintifiE was entitled to succeed in the issue, if 
she proved that she was lawfully entitled to the 
possession^ even though the goods had only been lent 
to her. Pollock, C. B., said : " The issue in the 
present case is not whether the goods were the pro- 
perty of the plaintiff absolutely, but whether they 
are hers as against the defendant. My impression 
is that this form of issue has been adopted for the 
express purpose of enabling any person lawfully 
entitled to possession to sustain his claim." 

In Richards v. Johnson (28 L. J. Ex. 322) the 
question on the issue was whether certain goods 
seized by the sheriff were at the time of seizure the 
property of the plaintiff in the issue (the claimant) 
as against the defendant (the execution creditor). 
It was held that in this issue the defendant was not 
estopped from proving that the goods were the goods 
of the judgment debtor, although the judgment 
debtor himself as against the plaintiff would have 
been so estopped. (See, too, Richards v. Jenkins^ 
L. E. 17 Q. B. D. 544 ; 18 Q. B. D. 451—0. A.) 

In Shingler v. Holt (30 L. J. Ex. 322 ; 7 H. & N. 
65) the question was whether the goods seized were, 
at the time of delivery of the writ to the sheriff, 
the goods of the plaintiff in the issue (Sarah 
Shingler) ; on the hearing it was agreed that the 
issue must be treated as if amended by the addition 
of the words "as against the execution creditor.** 
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The Court refused to set aside a verdiot for the 
plamtiff on the ground that Sarah Shingler was a 
married woman of the name of Sarah Boddy. The 
Court said the jury had deoided on the issue before 
them: that the question of law, if any, as to a 
married woman holding property was not a question 
for the jury, and that the Judge at Chambers would 
deal there with the verdict on the issue when it was 
returned to him. 

Lastly, in Richards v. Jenkins (L. E. 17 Q. B. D. 
544 ; 18 Q. B. D. 451 — C. A.) the question on the 
issue was '^ Whether the goods seized were at the 
time of the execution the goods of the claimant as 
against the execution creditor." The facts were that 
the goods had belonged to the claimant, who let 
them out on hire to the execution debtor ; that the 
claimant became bankrupt, but withheld all informa- 
tion as to the goods from his trustee in bankruptcy, 
and continued to receive rent in respect thereof 
from the execution debtor, who was ignorant of the 
bankruptcy. The goods were seized in the posses- 
sion of the execution debtor. It was held that upon 
these facts the execution creditor was entitled to 
succeed upon the issue. (Cf . Usher v. Martin^ L. R. 
24 Q. B. D. 272.) 
Traernle, The law deducible from these authorities would 
Souirbe seem to be, that in sherifi's interpleader, if the 
t^^ execution debtor be in possession of the goods at 
as to set- {Jxe time the sherifi seizes, the claimant ought to be 
ju» urtii the plaintiff in the issue, that the onus of proof rests 
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upon him of shewing that he has a title to the goods, p sheriff's 
which justifies his intervention, and that such onus der. 
can only be satisfied by proof of actual title in 
himself. Even if, however, he gSj&t primA facie evi- 
dence of such title, it will be open to the execution 
creditor to rebut it, by shewing that the claimant 
has in fact no title (as by shewing that a third party 
has a titie). 

If, however, the claimant be himself in possession 
of the goods at the time of the seizure, it would 
seem that then the execution creditor ought to.be 
the plaintiff in the issue, and that he can only 
succeed thereon on proof that the goods were the 
goods of the execution debtor. In other words, if 
the goods are in the possession of the execution 
debtor, the claimant can only justify his interven- 
tion ; and, if the goods are in the possession of the 
claimant, the execution creditor can only justify 
the right of the sheriff to seize and sell them, by 
proof, in the first case by the claimant, that the 
goods are his goods, and by proof, by the execution 
creditor in the second case, that the goods are the 
goods of the execution debtor. 

In Price v. Plummer (26 "W. E. 45), where, on a 
sheriff interpleading, the usual order was made 
directing an issue to try whether the goods were the 
goods of the claimant or not, and the form of the 
issue was " whether the goods or any part thereof 
were the goods of the claimant at the time of 
seizure," it was held that the defendant in the issue 
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was entitled to an order directing the claimant to 
specify the goods claimed by him. Here it is 
obvious that if the goods not claimed by the claimant 
should be of sufficient value to satisfy the execu- 
tion creditor's debt the issue would be a useless 
expense. 

In this same case it appears that the claimant did 
not comply with the order directing him to specify 
ihe goods claimed by him, and on the issue it turned 
out that the greater part of the goods belonged to 
the claimant, and the residue, not to the judgment 
debtor, but to third parties. It was held by the 
Court of Appeal, reversing the decision of the 
Common Pleas Division (39 L. T. 38, 657 : 26 W. 
E. 682), that the claimant was entitled to a verdict, 
and his costs. "I am clearly of opinion," said 
BramweU, L. J., " that the form of the issue is of no 
consequence. It is directed for the purpose of in- 
forming the conscience of the Court. The issue is 
not decided against the claimant if he claims all the 
goods and it turns out* that he is only entitled to 
some, but it is to be taken distributively, and it 
means. Are these goods or part of them, and if so 
what part, the property of the claimant P" 

In Saunders ^i. Pe^rin (22 L. T. N. S. 419), it was 
held that a mistake on the face of the issue as to the 
istatute under which it was directed was immaterial. 

In Schroedery. Eanrott (28 L. T. N. S. 704), it was 
held that the claimant was entitled to succeed on the 
issue, as against the execution creditor, although he 
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was only a cestui que trusty and the trustees ought 
technioally to have been parties to the issue. 

The provisions of Order XXXI., dealing with 
discovery and inspection, and of Order XXXVI., 
dealing with mode and place of trial, apply to the 
issue. (Bule 13.) 

Thus, interrogatories may be delivered on theinterro- 
issue as in an ordinary action. ( White v. JFattSy Sd o^er 
31 L. J. 0. P. 381 ; 12 0. B. N. S. 267.) ^Went 

As in the ordinary case of issues ordered to be t» *»^ ^f 
tried, e,g,^ by the Court of Chancery, the proper 
tribunal to apply to for a postponement of the trial 
would be the tribunal directing the issue. {Kebell 
v. Philpot, 9 Sim. 614.) 

The issue will be entered for trial, or come on for 
trial, at the assizes, where it is directed to be tried 
like any ordinary axrtion. 

In case of either party to the issue relinquishins: 
or abandoning his clL before tixe trial oles o^ 
the successful party must apply for the costs to the 
tribunal directing the issue : he must apply on an 
affidavit entitled in the original action. {Elliott v. 
Sparrow, 1 H. & W. 370.) 

Where the money the right to which was being 
tried was in Court to abide the event, and the 
plaintifi in the issue failed to proceed to try it, on an 
application to the Court to get the money paid out, 
the Court would only grant a rule nisi. {Stanley v. 
Perry, 1 H. & W. 669.) 

It would follow that when the application is made 

c. 6 
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at Chambers, the party seeking to obtain the fond 
would call on the party in default by summons to 
appear to shew oause why the fund should not be 
paid out, and unless some good cause could be 
shewn, it would then be ordered to be paid over to 
the applicant. 

In Lydallv, Btddk (5 Dowl. p. 244), where the 
plaintiff in the issue failed to proceed to trial, and 
the defendant wished to get an order at once substi- 
tuting another claimant, in the place of the default- 
ing party, the Court would only grant a rule nisi, 
calling on both the party who had failed to proceed 
to trial and the party whom it was sought to substi- 
tute for him. 

In Kimberley v. Hickman (1 Saunders & C. B. C. 
90), where the plaintiff in the issue made default in 
proceeding to trial, the terms on which the Court 
allowed him to have the question tried were that he 
should pay the costs of the day when he failed to 
appear; but the costs of the application on which 
the Court made this order were ordered to abide the 
event. 

In Wicks V. Woods (26 W. E. 680) the order 
directing the issue reserved the question of costs. 
The plaintiff apparently not proceeding to trial with 
proper despatch, the defendant obtained an order 
that unless the plaintiff gave notice of trial "by 
Monday next peremptorily," and proceeded forthwith 
to enter the case for trial, the original order should 
be discharged. The plaintiff failed to comply with 
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these conditions, and it was held that the defendant 
had a right to the costs of the proceedings, in spite 
of the terms of the order discharging, in the event 
which had happened, the original order. 

If both parties appear at the trial, the proceedings Thetzial. 
thereat resemble the proceedings at the trial of an 
ordinary action. Thus, in sheriff's interpleader, 
the plaintiff {i.e., generally the claimant) who has to 
prove his case and make good his title to the goods 
seized is entitled to begin at the trial {Edwards v. 
Matthewsy 16 L. J. Ex. 291) ; and if the judge 
ruled wrongly as to the proper person to begin, this 
would not be ground for a new trial of itself, imless 
some manifest injustice was done thereby, and this 
would be stilL more the case since the Judicature 
Act. (See Eules of S. C. 1883, Order XXXIX., 
rule 6.) 

With respect to the reception of evidence at the Beception 
trial, though it seems that formerly the rules regu- SierSit?^*^^ 
lating its admissibility were not adhered to with the 
same strictness as in ordinary trials (see Pooley v. 
Goodwirty 5 N. & M. 466), yet according to Mellor, J., 
in Emmott v. Marchani (L. E. 3 Q. B. D. 556), of 
late years there has been no difference between the 
evidence received upon the trial of an interpleader 
issue and that in other cases. In Coole v. Braham 
(18 L. J. Ex. 105; 3 Ex. 183), where the question 
between claimant and execution creditor was as 
to the validity of an assignment under which the 
claimant claimed the goods of the judgment debtor, 

6(2) 
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which had been seized, it was held that the judge at 
tte trial rightly rejected an alleged admiaaion of 
the judgment debtor to his brother (the execution 
creditor not being present), that he owed moneys to 
the claimant. (See, too, as to the admissibility of 
evidence. Smith v. YorkCy 21 L. J. Q. B. 53.) 

In Ougen v. Sampson (4 F. & F. 974), where the 
claimants to the goods seized were the trustees of a 
post-nuptial settlement made in pursuance of an 
ante-nuptial agreement, it was held that a certificate 
of registration of the settlement as a bill of sale 
was sufficient evidence of a due registration, t.e., of 
registration with a proper affidavit ; and Channell, B., 
said that such objections should not be made on 
the trial of interpleader issues. (See, however, 
Emmott V. Marchanty L. E. 3 Q. B. D. 556, as to 
the correctness of the ruling in this case as to the 
sufficiency of the evidence of due registration.) In 
Oat/ton V. H^in (1 F. & F. 722), where the pur- 
chaser from the claimant as weU as the claimant 
had been made a plaintiff in the issue, Bramwell, B., 
refused to allow counsel for the purchaser from the 
claimant to address the jury. In Williams v. Grey 
(19 L. J. 0. P. 382), where a bond was conditioned 
to be void in the event (among others) "if the 
claimant should proceed to try the issue," it was 
held that the fact that when the issue came to be 
tried the parties agreed to withdraw a juror, and 
the claimant subsequently neglected to proceed to 
trial according to a judge's order, was not such as to 
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entitle the olaimant to say that the condition of the 
bond had been fulfilled. In Homidge v. Cooper (27 
L. J. Ex. 314), where the claimant claimed the 
goods as the purchaser thereof from the sheriff, who, 
it appeared from the evidence, had seized them 
before the execution creditor had recovered his judg- 
ment, it was held there was sufficient evidence of the 
sheriff's right to sell the goods to warrant a verdict 
for the claimant. 

In JSlackmore v. Yates (2 L. E. Ex. 225) the 
question upon the issue was whether the property 
in certain rolling stock of a railway company was 
in the plaintiff as against the defendant (an execu- 
tion creditor of the Company). The rolling stock 
had been transferred by the Company to the plaintiff 
as one of the terms of compromise of an aotion, 
commenced by the plaintiff, on behalf of persons 
beneficially interested in a Lloyd's bond, against the 
Company. It was held that the judge at the trial 
was right in rejecting evidence tendered on behalf of 
the defendant, for the purpose of showing that the 
Lloyd's bond was originally void, on the ground 
that the original validity of the bond could not be 
disputed in this issue : the only question being 
whether the transfer of the rolling stock by the 
Company to the plaintiff was or was not ultra vires 
and invalid. 

The issue, as has been already indicated, may be 
tried either before a judge alone, or before a judge 
and jury. 
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Proceed- Whichever of these modes be adopted, it may 1)0 
se(iae!atto stated broadly that, as to all subsequent proceedings, 
^^^' the matter may run the gauntlet of all the proceed- 
ings that can be taken upon the trial of an action 
with or without a jury, as the case may be. 

This incident of the trial of the issue is in no way 
interfered with by the provision of Eule 13, which 
enables the judge at the trial to finally dispose of 
the whole matter of the interpleader proceedings, 
for the object of this provision is only to obviate the 
necessity, when convenience admits of it, of the 
resort to Chambers, after the determination of the 
issue. The order or judgment, therefore, of the 
judge finally disposing of the whole matter at the 
trial, stands in the same position as the final order 
or judgment made at Chambers on the relegation of 
the matter, after the determination of the issue, and 
is quite distinct from the judgment given as the 
result of the issue. 

From this latter judgment, therefore, if the issue 
be tried by a judge alone, there is, as in ordinary 
oases, under § 19 of the Judicature Act, 1873, an 
appeal to the Court of Appeal. {Dawson v. Fox, 
L. E. 14 Q. B. D. 377— C. A.) 

If, however, the issue be tried before a judge and 
jury, then, in case it is desired to challenge the 
direction of the judge, or the findings of the jury, 
or both, the application for a new trial must be 
made, as in an ordinary action, to the Court of 
Appeal. {Eobimon v. Tucker^ L. E. 14 Q. B. D, 



PRACTICE IN stakeholdee's inteepleadeb. 87 

371 — C. A.) If, in addition to challenging the 
direction, or findings, it is also desired to challenge 
the judgment of the judge thereon (as distinguished 
from his judgment finally disporing of the whole 
interpleader proceedings), the application challeng- 
ing such judgment will also he to the Court of 
Appeal. (Supreme Court of Judicature Act, 1890, 

§1.) 

The fact that after the trial of an issue the judge 
makes a final order under Eule 13, finally disposing 
of the whole interpleader proceedings, does not take 
away the right of the imsuccessful party to appeal 
on any groimd on which he might have challenged 
the verdict, or judgment on the issue, if no such 
final order had been made. {Robinson v. Tucker^ ubi 
supra.) 

The Court of Appeal may, instead of ordering a 
new trial of an interpleader issue, give judgment 
thereon, if satisfied that all requisite materials for 
arriving at a conclusion are before it. (Order XL., 
rule 10; Williams v. Merder, L. R. 9 Q. B. D. 
337—0. A.) 

The judgment or order on the issue is an inter- 
locutory one, and also an order made in a matter not 
being an action. The appeal to the Court of Appeal 
must therefore be brought within 21 days from the 
time when such judgment or order is signed, entered, 
or otherwise perfected. (Order LVIII., rule 15; 
McNair v. Audenshaw, (1891) 2 Q. B. 502— C. A. ; 
of. McAndrew v. Barker^ L. R. 7 Ch. App. 701.) 
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j^^ ^. After the determination of the issue, there remains 
SSewlof ^® order finally determining the whole interpleader 
matter. proceedings. This, as has been already said, may be 
made by the judge who tries the issue, under Bule 
13, or (as is still sometimes the more convenient 
course) it may be made at Chambers on the matter 
returning there, after the trial of the issue. 

So far as appealing from this order is concerned, 
it will be enough to say that, by yirtue of Bule 11, 
the right of appeal is the same as that from a 
summary decision under Eule 8 (as to which see ante^ 
pp. 66 — 58). 

This final order would be made on the application 
(by summons, if at Chambers) of the successful 
claimant, that the subject-matter of the litigation 
or the fund in Court be paid over to him, and that 
he be paid by the unsuccessful claimant the costs of 
the interpleader proceedings, and of the issue (if 
this has not been dealt with by the judge at the 
trial). {Matthews v. SimSy 5 Dowl. 234.) The 
affidavit (if any) on which this application is made 
should be entitled in the original action, and not in 
the issue. {Levi v. Coi/le, 2 Dowl. N. S. 932.) 

Pending any appeal which the unsuccessful party 
is entitled to bring, money in Court would probably 
not be paid over, or the subject-matter of the liti- 
gation handed over, to the so far successful party. 
(See King v. Birch^ 7 Q,. B. 669 ; and also the obser- 
vations of Brett, M. E., in Robinson v. Ttiekery L. B. 
14 Q. B. D. at p. 374.) 
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With respect to the principles on which either Seeioxty 
party in interpleader proceedings will be compelled ^ 
to give security for costs, it was held, in Benazech y. 
Besaett (2 D. & L. 801), that the plamtifE in the 
issue being a foreigner residing out of the juris- 
diction, the defendant in the issue (the adverse 
claimant) was entitled to have security for costs, the 
Court saying that the defendant should be in the 
same position as any other defendant, and that the 
mischief existed in this case as in any other. 

In Williams v. Crossling (4 D. & L. 660), where 
the defendant in the issue (an execution creditor) 
resided out of the jurisdiction, it was held that the 
plaintiff in the issue had a right to have security for 
costs given by the defendant. (See, too, per Bram- 
well, L. J., in Attenborough v. St. Katharine^s Docks 
Company^ L. E. 3 0. P. D. 455.) 

In Deller v. Prtckett (20 L. J. Q. B. 151) the de- 
fendant, seeking to interplead, was only allowed to 
do so on giving security for the phdntifE's costs, the 
defendant he sought to substitute having no other 
property than that, the dispute as to the titie to 
which occasioned the interpleader proceedings. It 
may be doubted, however, whether such a restriction, 
or limitation, would now be put on a defendant's 
right to interplead. 

However, in RidgtDay v. Jones (29 L. J. Q. B. 97), 
where, upon the defendant interpleading, an issue 
was directed between the plaintiff in the action (who 
was made defendant in the issue) and the bankrupt 
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(of whose estate the plaintiff in the action was as- 
signee, the bankrupt olaiming the monies in dispute 
as the executor of a third party) , who was made 
plaintiff in the issue, it was held that the defendant 
in the issue was not entitled to have security for 
costs from either the defendant interpleading or 
the plaintiff in the issue. 

In Frost v. Heywood (2 D. N. S. 801) a banker 
interpleaded, being sued for monies he held, be- 
longing to a customer, by the assignees in bank- 
ruptcy of the customer; a person of whose estate 
the customer was trustee being the claimant. The 
Court ordered an action to be brought in the name 
of the bankrupt against the assignee, the cestui 
que trust to give security for the defendant's costs. 

In Mellin v. Dumont (17 W. E. 673), where the 
defendant in the issue (an execution creditor) re- 
sided out of the jurisdiction, and had been ordered 
to give security for costs but had not done so, the 
Court after the lapse of six months made an order 
that, unless the defendant in the issue gave security 
within fourteen days, the money in Court was to be 
paid out to the plaintiff in the issue. 

In Tomlinson v. The Land and Finance Corpora-^ 
tion, Limited (L. E. 14 Q. B. D. 639 -C. A.), a 
sheriff's interpleader, the defendants in the issue 
were the execution creditors; they were insolvent 
and in liquidation. It was held that, in interpleader 
proceedings, at the instance of a sheriff, both the 
execution creditor and the claimant are in the 
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nature of plomtifEs ; that either of them can there- 
fore be called upon to give security for costs in any 
case ia which a plaintifi in an ordinary action could 
be so called upon ; and that, therefore, under § 69 
of the Companies Act, 1862 (25 & 26 Vict. o. 89), 
the defendants must give such security. 

" The question," said Lindley, L. J., in Rhodes v. 
Dawson (L. E. 16 Q. B. D. at p. 663), " whether 
a party to an interpleader issue is to be treated as 
a plaintiff or as a defendant, must be decided by the 
real merits of the case, and not by the mere form of 
the issue itself. It may be that in some cases each 
party is as much plaintiff as the other." 

Thus, the mere fact that a person is plaintifi in the 
issue does not necessarily entitle the defendant to call 
upon him to give security for costs, if he resides out 
of the jurisdiction, any more than, on the other hand, 
does the mere fact that a person is defendant in the 
issue relieve such person from giving security, if his 
position is that of a plaintiff. 

Thus, in Belmonte v. Aynard (L. R. 4 C. P. D. 221, 
and G. A. 352), where the plaintiff ia the issue, who 
resided abroad, was reaUy rather in the position of 
the party sued than the party suing, but had been 
made plaintiEE in the issue solely for the convenience 
of the proceedings, while the defendant in the issue 
was practically the plaintiff, it was held that the 
plaintiff in the issue could not be called upon to 
give security for costs. Denman, J., said, " I think 
the priQciple upon which security for costs is ordered 
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is clearly this, viz., that one who is substantially in 
the position of plaintiff initiating an action, and is a 
foreigner residing abroad, shall be bound to give 
security for costs." 
Costs. As to costs, Eule 15 provides that the Court or a 

judge may, in and for the purpose of any inter- 
pleader proceedings, make all such orders as to costs 
and all other matters as may be just and reasonable. 

The words " all other matters " has been held to 
include the charges of a wharfinger interpleading. 
{De Rothschild v. Morrison, L. E. 24 Q. B. D. 750.) 

Inasmuch as the object, even before the Rules of 
1883, was always to make such orders as were just 
and reasonable, the practice adopted, and cases de- 
cided, as to costs under the Interpleader Act, will 
still be a good guide in determining what order 
should, ordinarily, be made as to costs. 

Remembering, then, that there are the costs of at 
least three parties to be dealt with, viz., those of the 
applicant and of the claimants, the first general rule 
is, that if the applicant bond fide applies for relief, 
and his position is that of an innocent stakeholder, 
he will get his costs : and these will be a first charge 
upon the fund or subject-matter in dispute; the 
sum by which the fund is diminished by the amoimt 
of these costs being ultimately made up by the im- 
Buccessful to the successful disputant. This rule 
was laid down in the case of Duear v. Mcintosh 
(2 Dowl. 734), and has always been followed. See 
Cotter V. Bank of England (2 Dowl. 728) ; Parker 
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V. Linnett (2 Dowl. 564) ; Attenborough v. St. 
Katharine^ Docks Company (L. R. 3 C. P. D. 460) ; 
and Seark v. MaUhews (W. N. 1883, p. 176). 

However, if all parties are before the Court, it can 
order the unsuooessfol party to paj the applicant's 
costs directly^ and then the subject-matter of litiga- 
tion can be given up to the successful party, dis- 
charged from any lien upon it for the applicant's 
costs. {Reeves v. Barravdy 7 Scott, 281.) 

The applicant is none the less entitled to this 
charge upon the fund, because the unsuccessful dis- 
putant being insolvent, the successful one will, in all 
probability, be unable to reimburse himself for the 
diminution of the fund from the insolvent {Pitchers 
V. Edneyy 4 B. N. C. 721) ; and it is submitted 
that in such a case, if the fund were insufficient, 
the applicant would be entitied to get the amount 
by which it was deficient from the successful party. 
However, if the applicant has been offered an in- 
demnity from either claimant, and he has refused it, 
he will not get his costs of interpleader proceedings 
afterwards instituted by him. {Gladstone v. WTiitCy 
1 Hodges, 386.) See, too, Jones v. Began (9 Dowl. 
580), where as the defendant, who was sued by both 
claimants, had refused an indemnity, he was held to 
be not entitled to any costs, save those in the action 
brought by the unsuccessful party. 

It need hardly be mentioned that the unsuccessful 
disputant has to bear not only the applicant's costs 
but the successful party's, as well as his own. This 
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is so whether the latter saooeeds in the issue, or 
otherwise, as by his opponent abandoning his claim 
{Cmel V. Parientey 7 M. & Q-. 627), and in whatever 
character that opponent appears. {Melville y. 
Smark, 3 M. & G. 67.) 

So far it has been assumed that all the parties 
appear. It miety, however, happen that neither of 
the claimants, or only one of them, appears. 

If neither claimant appeared, the proper order 
would seem to be that any action against the 
applicant be stayed, he paying into Court the fund, 
or holding it subject to the order of the Court, after 
deduction thereout of his own costs of interpleading. 

If a claimant plaintiff did not appear, the proper 
order would seem to be that the action against the 
applicant be stayed, the fund or property handed 
over to the claimant, after deduction thereout of the 
applicant's costs of interpleading (not of the action), 
the claimant to be at liberty to apply that the 
plaintifP claimant do pay to him the amount by which 
the fund has been diminished, owing to the appli- 
cant's deduction therefrom for his costs. 

In the event of a claimant not appearing, the rule 
was that the defendant and the plaintiff do each pay 
their own costs, and the fimd, or subject-matter in 
dispute, be handed over to the plaintiff : Lambert v. 
Cooper (5 Dowl. 647) ; Murdoch v. Taylor (8 Scott, 
604 ; 6 B. N. C. 293). This rule certainly does 
seem to involve the illogical result that it depends 
on the act of a third party (his own conduct being 
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the same) whether the applicant gets his costs or 
not, and would perhaps not now be deemed just or 
reasonable. 

It seems, too, that in this latter case the defendant 
would have to pay the costs of the action against 
him, so far as it had proceeded. (Murdoch v. Taylor^ 
and Lambert v. Cooper^ ubi supra ; cf . too, Hansen 
V. Maddox, L. E. 12 Q. B. D. 100.) 

As to what constitutes an appearance of such a 
nature as to subject a party to liability for costs, 
see Glazebrook v. Fick/ard (2 D. N. S. 248 ; 10 M. 
& W. 279), where it was held that appearance 
merely for the purpose of objecting to irregularity 
of procedure, and not for the purpose of litigating 
claims, was not an appearance attended with these 
consequences. See, too, JRooda v. Gun and Shoty 8fc. 
Company (28 L. T. N. S. 635, Q. B.), where the 
claimant was held to have appeared sufficiently to 
warrant his being ordered to pay the costs. 

Upon the trial of the issue, it may happen that 4pp^" . 
the parties are both partially successful and partially of costs, 
unsuccessful, and the principle adopted in these ^Jties 
cases is to apportion the costs of the two parties, JJ^J^y 
according to the amounts in respect of which each 
succeeded. This principle seems to have been first 
adopted in the case of JDucon v. Tates (5 B. & A. 
313 ; 39 Si. It. 489 ; see the form of final order in 
this case, at p. 347). 

If necessary, too, the Courts will, for the purpose 
of adjusting the costs justly, order the issues to be 
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distributed. {Staky v. Bedwell, 10 Ad. & Ell. 145.) 
In Carr v. Edwards (8 Dowl. 29), where the fund in 
dispute was £182, of which the plaintifE only re- 
covered £50, it was held that the Judge at Chambers 
had exercised a wise discretion in ordering each 
side to pay its own costs. And it seems that in 
these cases, where neither party is wholly successful, 
but both are partially so, there mil noty as a rule^ be 
any general costs of the cause given. For this, the 
authorities are Lewis v. Holding (2 M. & Q-. 875) ; 
on this point overruling Staley v. Bedwell; and 
Clifton V. Davis (25 L. J. Q. B. 344 ; 6 Ell. & Bl. 
392). 

In the case of Lewis v. Holding ^ where the sherifE 
seized five horses, and on the trial of the issue it 
was found that two of them belonged to the claimant, 
Tindal, 0. J., says : " I cannot consider this case as 
in the nature of an action of trover, in which, by the 
strict rule of law founded upon the Statute of 
Ghloucester, the plaintifE is entitled as of right to the 
costs of the cause, if he succeeds as to any part of 
it. I cannot think that costs under the Interpleader 
Act were meant to be subjected to so rigorous a 
rule. I think that a reasonable and equitable course 
ynSi. be upon the finding of the jury in this case to 
direct that the Master should look at the biU of costs 
on both sides, and see how much was incurred by 
the claimant in making out his claim as to the two 
horses, and how much by the execution creditor in 
making out his defence as to the three, and that he 
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should balance one set of costs against the other,' 
and for this purpose look at the briefs and ascertain 
how much of the briefs and witnesses and other 
expenses relate to the two horses, and how much to 
the three. That seems to be the just and proper 
course to be adopted with respect to the costs of the 

In this last case, the claimant was allowed his 
costs of the interpleader proceedings prior to the 
direction of the issue, because the events proved that 
it was right and necessary for him to appear ; but no 
costs subsequent to the trial were allowed him, 
because the claimant bj claiming more than he 
ought, forced the execution creditor to resist his 
claim. (See the form of the order in this case at 
p. 885 of the report.) 

This same rule was followed in Clifton v. Davis 
(also a sheriif's case), Crompton, J., saying, ^^The 
principle regulating the taxation of costs does not 
apply. This case is to be treated as if there were 
no general costs of the cause, and as if neither party 
were victorious. Each is successful ^ro tanto^ 

If after the conclusion of the proceedings on the 
issue, an application for the purpose of getting the 
fund out of the Court, or for any other purpose 
rendered necessary by the order directing the issue, 
is made, the successful party will get the costs of 
this application also. {Meredith v. Mogers, 7 Dowl. 
696 ; Barnes v. Bank of Englandj 7 Dowl. 319.) If, 
however, it should so be, that there is no occasion to 

a 7 
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apply for anj purpose, save to get costs, and there 

has been no direction originally that the parties 

should apply after the issue in the matter of costs, 

then if the unsuccessful party has not been asked to 

pay the costs, it has been held that he will not have 

to pay the successful party's costs of the application. 

{Bowen v. Bramidgey 2 Dowl. 213.) 

CortB dealt As a general rule the costs in interpleader are not 

tennina- dealt with until the termination of the whole matter, 

Q^^iia^' and are not determined on interlocutory proceedings. 

{Sood V. Bradbury y 6 M. & G. 981.) 

A Master has no jurisdiction under r. 15 to deal 
with any other costs than those of the interpleader 
proceedings before him. Order LIV., r. 12 (1), 
prevents his deaUng with the costs of any action 
oonmienced against the applicant. {Hansen v. 
Maddoxy L. E. 12 Q. B. D. 100.) It is not just or 
reasonable that a plaintiff should pay the applicant's 
costs of the action^ except in the case of the plaintiff 
failing in the interpleader. {Hansen v. Maddoxy 
uU supra,) 

By -virtue of § 49 of the Judicature Act, 1873, 
there is no appeal from an order in interpleader 
proceedings as to costs only. (Of. Hartmont v. 
Foster^ L. E. 8 Q. B. D. 82, 0. A. Field v- 
JRivingtony 5 Times Reports 642, 0. A.) 

Practice in Sheriff's Interpleader. 

Order The practice is regulated by rules 6 — 18 of 

Order LVII., and § 17 of the Common Law Pro- 



PKACTICE IN SHEEIFP^S INTERPLEADEB. 99 

oedure Act, 1860. These are all set out on pp. 48— 
50, with the exception of rules 12, 16, 16a, and 17 
of Order LVII., which are as follows : — 

Eule 12. "When croods or chattels have been Power to 
seized in execution by a sheriff or other officer charged of goods 
with the execution of process of the High Court, and J^^tton. 
any claimant alleges that he is entitled under a bill 
bi sale, or otherwise, to the goods or chattels by way 
of security for debt, the court or a judge may order 
the sale of the whole or a part thereof, and direct the 
application of the proceeds of the sale in such manner 
and upon such terms as may be just." 

Eule 16. " Where a claim is made to or in respect SherifE's 

COfitB 

of any goods or chattels taken in execution under 
the process of the Court it shall be in writing, and 
upon the receipt of the claim, the sheriflE or his officer 
shall forthwith give notice thereof to the execution 
creditor according to Form 28 in Appendix B., or to 
the like effect, and the execution creditor shall within 
four days after receiving the notice, give notice to 
the sheriff or his officer that he admits or disputes 
the claim according to Form 29 in Appendix B. or 
to the like effect. If the execution creditor admits 
the title of the claimant and gives notice as directed 
by this rule, he shall only be liable to such sheriff or 
officer for any fees and expenses incnired prior to 
the receipt of the notice admitting the claim." 

Eule 16a. "When the execution creditor has given With- 
notice to the sheriff or his officer that he admits the &!*^ 
daim of the claimant, the sheriff may thereupon 

7(2) 
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withdraw from possession of the goods claimedy and 
may apply for an order protecting him from any 
action in respect of the said seizure and possession of 
the said goods, and the judge or master may make 
any such order as may be just and reasonable in 
respect of the same: Provided always that the 
claimant shall receive notice of such intended appli- 
cation, and if he desires it may attend the hearing 
of the same, and if he attend, the judge or Master 
may, in and for the purposes of such application, 
make all such orders as to costs as may be just and 
reasonable." 
P^J^ Eule 17. " Where the execution creditor does not 
pleader, in due time, as directed by the last preceding rule, 
admit or dispute the title of the claimant to the goods 
or chattels, and the claimant does not withdraw his 
daim thereto by notice in writing to the sheriff or 
his officer, the sheriff may apply for an interpleader 
summons to be issued, and should the claimant with- 
draw his claim by notice in writing to the sheriff or 
his officer, or the execution creditor in like manner 
serve an admission of the titie of the claimant prior 
to the return day of such summons, and at the same 
time give notice of such admission to the claimant, 
the judge or master may, in and for the purposes of 
the interpleader proceedings, make all such orders as 
to costs, fees, charges and expenses as may be just 
and reasonable." 

The effect of the sheriff taking out an interpleader 
summons is to debar the judgment creditor from 
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iflduiiig execution up to the value of the goods alreadjr 
seized, and therefore from issuing a bankruptcy notice 
on the debtor under § 4, sub-sect. 1 (g) of the Bank- 
ruptcy Act, 1883. {In re Follows, (1895) 2 Q. B. 
521.) 

A solicitor has no authority, apart from special 
instructions from his client, in engaging in inter- 
pleader proceedings. (James v. Ricknelly L. E. 20 
Q. B. D. 164.) "As a reasonable man," says 
Wills, J., "he (the judgment creditor) may well 
decide to give way, and to refuse to stake the cost and 
anxiety of a second litigation against the chance of 
success." 

The sheriff then, on receiving written notice of the 
claimant's claim, must at once give the prescribed 
notice thereof to the execution creditor (see Form 16, 
in Appendix D. at p. 190). On receipt of this 
notice, the execution creditor has four days to notify 
to the sherifE his decision on the question whether he 
admits or disputes the claimant's claim. If he 
admits the claim his duty is to give notice thereof to 
the sheriff in the prescribed mode (see Form 17, 
in Appendix D. at p. 190), in which case the execu- 
tion creditor's liability is limited as specified in 
rule 16, and the sheriff can be protected by an order 
as specified in,rule 16a. 

If, however, the execution creditor fails to admit 
the claimant's title, and the latter persists in his asser- 
tion of title, then the sheriff should proceed to inter-* 
plead as specified in rule 17. 
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The application as in stakeholder's interpleader, 
is by a summons at Chambers, before the Master, 
taken out in the action in which the execution 
creditor is plaintifi, and it calls upon the execution 
creditor and the claimant or claimants to attend 
upon the hearing of an application of the sheriff 
that they do appear and state the nature and par- 
ticulars of their respective claims, &c., &c. (See 
form of summons, postj in Appendix D., form 1, 
p. 180.) 

This summons must be duly served on the parties 
called upon to appear, or else no order can be made 
against them. In Lambert v. Tottmsend (1 L, J. 
Ex. N. S. 113), it was held that service of the rule 
on the claimant's wife and two attempts at service 
on himself were insufficient ; and in Phillips v. Spry 
(1 L. J. Ex. N. S. 115), it was held that a service 
of the rule on the agent of the execution creditor's 
attorney was a good service. 

On the return of the summons the sheriS mat/y 
but should not, save for special reasons, support his 
application by an affidavit stating that he has seized 
the goods, and has received notice of the adverse 
claim. (See form of affidavit, post, in Appendix D., 
iorm 2, p. 181.) 

He need not deny collusion in this affidavit. 
{Dobbins v. Green, 2 Dowl. 609.) 

If he has been guilty of any delay in his appli- 
42ation, he must explain this in his affidavit, in the 
first instance, for the Court has held that a supple- 
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mental affidavit ezplaming the delay -will not be 
allowed. {Cook v. Allen^ 2 Dowl. 11.) 

On the hearing of the BummonSy neither ezeoution Heazmg ol 
<sreditor nor claimant may appear; either one may""™"""' 
appear, and not the other ; both may appear. 

In the event of neither of them appearing, an 
order may be made to sell so much of the goods as 
will satisfy the sheriff's poundage and expenses, and 
that thereupon the rest of the goods be abandoned. 
{Eveleigh v. Salisbury ^ 3 B. N. 0. 298: 6 Dowl. 
369.) 

If the execution creditor appear, but the claimant 
do not, the latter is barred as against the sheriff. 
{Perkins v. Burton, 2 Dowl.^ 108 : 3 Tyr. 61 ; Bowl- 
den V. Smithy 1 Dowl. 417.) If the execution 
creditor do not appear and the claimant does, the 
Oourt wiU make an order that the sheriff should 
withdraw from possession, and that no proceedings 
fihould be taken against him by the execution 
creditor " in respect of the seizure of the goods now 
claimed." See JDoble v. Cumminsj 7 Ad. & Ell. 
680 ; and Donninger v. Hinxman (2 Dowl. 424). 

If the execution creditor do not appear, the exe- 
cutions beiDg void, but the claimants, if more than 
one, do, then the question will be settled between 
the two claimants who have appeared. {Qethin v. 
Wilks, 2 Dowl. 189.) 

If the execution creditor finds that there are no 
goods liable to his execution, or determines to 
relinquish his right, his proper course is to notify 
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this determination to the sheriff, and not to appear 
at all. If such being his position, he yet doe0 
appear, he will have to paj his own costs. {Glassier 
V- Cooke, 6 N. & M. 680 : of. C. v. 2>., W. N. 1883, 
p. 207.) 

If, however, both parties appear, then although it 
is not necessary that the execution creditor should 
support his case with an affidavit {Angus v. WooUon^ 
3 M. & W. 310), as indeed his position is plain 
enough, yet the claimant must be prepared with one 
{Pmoell V. Locky 3 Ad. & EIL 316), which need not 
necessarily be his own. {Webster v. Dehfieldy 18 
L. J. C. P. 187.) 

The claimant's affidavit should give full par« 
ticulars as to the whole of the claimant's claim, as 
e.g., if he claim the property seized as security, all 
the monies which he alleges are secured thereon; 
otherwise he runs the risk of an order confining his 
right to only so much of his debt as he has given 
particulars of. {Hockey v. Evam^ L. E. 18 Q. B. 
D. 390, C. A.) 

No one can be heard upon the summons, unless 
he has been called upon to appear, although he be in 
fact a claimant; and if certain persons have been 
ealled upon to appear in one character, they cannot 
appear in another. 

Thus, in Clarke v. Lord (2 DowL 56), a mort- 
gagee appeared as a claimant, on the hearing of a 
rule obtained by a sheriff, without having been called 
on. It was held that he could not be heard ; and it 
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was also held that assignees under a fiat in bank- * 
xuptoy who had been called on, need not and should 
not have appeared if the bankruptcy is put an end to; 
before the hearing of the rule. 

However, in Ibhitson v. Chandler (9 Dowl. 260), 
where the sheriff's rule called upon the provisional 
assignee to appear, and the assignees who had 
subsequently been appointed, appeared, it was held 
that they were entitled to be heard. 

"When the practice was to apply to the Court for ^J^LmiL 
a rule, the defendant in ordinary interpleader 
{Walker v. Kerr, 12 L. J. Ex. N. 8. 204), and the 
sheriff in sheriff's interpleader, had the power on a 
new claimant appearing to make him a party to the 
rule, and get the rule enlarged for this purpose. In 
applications at Chambers by summons, an adjourn- 
ment of the summons if necessary, to enable the 
new claimant to appear prepared, should probably 
be obtained. 

As to the difEerent courses open to the Master Enlarge- 
to take, it must be remembered that one course time to re« 
always open is, while refusing the application of the '"^ 
sheriff, to give him time to return the writ of fi. fa. ; 
in fact to leave him to perform the duty cast upon 
him by the law in the best manner he can. {Rex v. 
Shenff of Hertfordshire, 5 Dowl. 144 : 2 H. & W. 
122, 8. C.) 

The order in this case, not being a final one,, 
could, it is submitted, be appealed against by the 
sheriff, or either of the other parties. 
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Ab to a summary determinatioii of the matter, it 
may be effected imder exactly the same ciroum- 
fitanoes, and upon the same grounds, as in the case 
of ordinary interpleader, both in respect of the cir- 
cumstances, when the consent of both parties, or of 
one, or of neither is required, and in all other 
respects. (See ante^ pp. 56 — 59.) 

Ab to appeal, too, the summary determination 
stands in the same situation as in stakeholder's 
interpleader. 

The summary decision may, however, be appealed 
against by the sheriff, as he is neither a party within 
the meaning of § 17 of the Common Law Procedure 
Act, 1860, nor " a claimant " within the meaning of 
Eule 11 of Order LVII. {Smith v. Darlowy L. E. 
26 Ch. D. 606, 0. A.) 

Another quasi summary method of dealing with 
the matter is afforded by means of the provisions of 
Eiule 12, which enables the Court or Judge (and 
therefore the Master or District Registrar), when 
the claimant claims the goods under a biU of sale, or 
otherwise by way of security for a debt, to order a 
sale of the whole or part of the goods, and to direct 
the application of the proceeds as the Court or 
Judge thinks fit. (For a form of order in this case 
see Appendix D., form 13, p. 188.) 

With respect to this course of proceeding, it has 
been well remarked* ^^tKat this provision is an 
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exceedingly benefioial one, and that if the judgment 
creditor oannot question the claimant's title, or where 
lie claims under a bill of sale, cannot show that the 
biU of sale is defective or satisfied, he had better 
consent to this order, because a biU of sale by way 
of mortgage may entitle the claimant to succeed 
upon an issue, under the ordinary orders, subjecting 
the judgment creditor to the payment of costs with- 
out any means of realizing the equity of redemption, 
excepting by bankruptcy ; whereas under this order 
he will get the balance, if any, after the claimant is 
satisfied. Where the judgment creditor cannot dis- 
pute the claim, but thinks the goods may realize 
enough for both claims, his best course is to obtain 
an adjournment, and get the sheriff to value the 
goods." 

However, it was said by Bramwell, B., in Pearce 
V. Watkim (2 F. & F. 377), that the sale under this 
section would only be ordered under special circum- 
stances ; and in that case, which was an application 
by the execution creditor to sell, he refused it, saying 
that he did not see why the claimant should not 
"nurse his security" if he wished. "There are," 
says lindley, M. E., in Stern v. Tegner, (1898) 1 
Q. B. 37, "three cases which arise in practice. First 
of all, the case where the security is ample, and where 
the bill of sale holder tries to assert his rights so as 
to defeat the execution creditor. That is the common 
case which § 13 of the Common Law Procedure Act, 
1860, was intended to rectify. The bill of sale holder 
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oannot stand upon his rights when it is plain that he 
is defeating the execution creditor, which, of course, 
involves the assumption that after paying off the bill 
of sale, there wiU be something left. That is a plain 
case; in such a case a sale will be ordered. The- 
next case is where the security is plainly deficient. 
There, if there were a sale, there would not be a 
surplus, whence it follows that the only proper course 
is to direct the sheriff to withdraw. What has the 
execution creditor to do with the goods if he cannot 
possibly get anything out of themP That is another 
plain case. The third case is somewhat more diffi- 
cult. When it is doubtful whether the security is 
sufficient to pay off the secured creditor or not, what 
is the right course to take P The proper course in 
such a case is for the Court to say 'unless the execu- 
tion creditor will guarantee the secured creditor 
against loss of sale, we will not order the sale.' " 
Accordingly, in that case, where, upon the evidence 
of value, it was doubtful whether there would be 
enough to pay the biU of sale holder, and the execu- 
tion creditor refused to give an indemnity, the Court 
refused to order a sale, and ordered the sheriff to 
withdraw. 

Under this rule the Court has power in ordering a 
sale, to put the execution creditor in a better position 
as against the holder of the security, than the position 
held by the giver of the security (the execution 
debtor) {Fhrster v. Clowser, (1897) 2 Q. B. 362) ; its 
powers apparently being untrammelled by the rules 
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either of law or of equity, and limited only by what 
is "just."* 

Neither this rule, nor § 13 of the Common Law 
Procedure Act, of which it is substantially a re-enact- 
ment, has the effect of compelling a sheriff to inter- 
plead when a claimant claims the goods as securiiy 
for a debt. He may still, as before, withdraw, and 
return nulla bo^ia, if satisfied of the validity of the 
claimant's title. {Scarlett v. Sanson^ L. !R. 12 
Q. B. D. 213, 0. A.) 

If a sale be ordered under this section, the pro- 
ceeds to be applied primarily in paying off the 
claimant's daim, the claimant is only entitled to be 
paid such sum, as on the hearing of the summons 
on which the order was made, he has by affidavit or 
otherwise given evidence that he claimed. {Hockey v. 
Evans, L. E. 18 Q. B. D. 390, 0. A.) 

* The case of Fortter y. Cflowter must not be misiinderBtood. 
It turned npon the exercise of discretion as to what was ** just " 
in the particular case, and did not laj down anj absolute rule 
of law. Where, therefore, in a subsequent case of £eall y. 
MeNaUy, in which the author was engaged, the Haster, under 
a similar state of drcumstances (tf.^., seizure, under an execu- 
tion of goods covered bj a bill of sale recently granted, under 
which the principal moneys and interest were only repay- 
able by instalments over a long period) held that he was hotmd 
by Forsier y. Clowter to limit the claimant to interest up to date, 
the judge in Chambers (Mr. Justice Bucknill) on appeal reversed his 
dedsLon and held that, primdfaeie, it was not '* just " to interfere 
with the contractual rights of mortgagor and mortgagee, in any 
other respect, than by ordering a sale under the rule. He gave 
leave to appeal, but no appeal was brought. 
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If neither of the above-mentioned oonrses 18 adopted, 
there remain still three courses open, viz. : — 

(1.) The direction of an issue, or an action be- 
tween the claimant and the execution creditor. 

(2.) The statement of a special case. 

(3.) A reference of the matter from the Master to 
the Judge at Chambers. 

As to (3) nothing more need be said save that it 

is a course only to be adopted if the Master thinks 

it a fit course to take owing to special difficulties 

in the matter. 

Interim j^ ^oth the issue or special case wiU necessitate 

disposition ^ ^ 

of subject- considerable delay, the courses that may be adopted 

litigation, as to the interim disposition of the subject-matter 

of litigation should be here considered. The goods 

may at the time of the sheriff's application be either 

sold or unsold. 

If unsold the usual course is to require the value 
of them, or the amount for which execution is being 
levied, to be paid by the claimant into Court, or 
security to be given by him to the satisfaction of 
the Master for payment of the amoimt, or in default 
thereof, that the goods be sold, and the proceeds, 
deducting the expenses of sale and possession money 
from the date of the order, be paid into Court to 
abide the event. 

Or an order may be made (but this is not so 
usual) that the sheriff do sell the goods, and pay 
the proceeds after deducting the expenses of sale into 
Court. 
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Or on order may be made that the sheiifi do 
withdraw from possessioii upon payment of the 
amonnt of the execution into Court by the claimant, 
or upon his giving security for the same ; that in 
the meantime the sheriff do continue in possession, 
and the claimant pay possession money, unless he 
desires the sheriff to seU, in which case the sheriff is 
to sell and pay the money into Court after deduct* 
ing expenses of sale and possession money. (See 
different forms of orders, post^ in Appendix D, 
forms 8, 9, and 10, pp. 183—186.) 

If the claimant pay money into Court to procure 
the withdrawal of the sheriff and prevent the sale of 
the goods pending determination of an issue, he will, 
nevertheless, have to pay money into Court again to 
prevent a sale, if another execution creditor seizes 
the goods, and another issue is ordered. {Kotchie v. 
The Golden Sovereigm, (1898) 2 Q. B. 164, C. A.) 

If the sheriff be directed to hold money to ^^ abide 
the order of the judge of the County Court" to 
which the interpleader proceedings are transferred, 
the sheriff is not bound to part with the money 
(whether the interpleader proceedings be prosecuted 
or abandoned), except pursuant to an order of such 
judge. {Discount Banking Co. v. Lamhardey (1893) 
2 Q. B. 329.) 

With respect to the provision that the sheriff do 
withdraw from possession '^upon the claimant giving 
security for a certain amount to the satisfaction of 
the Master," it was held in Darhy v. Waterhw (L. E, 
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3 0. P. 463 ; 37 L. J. 0. P. 203), that, as between 
the BherifiP and the execution creditor the sheriff was 
justified in withdrawing on receiving information 
from the claimant that security had been . given, 
pursuant to the order; this indeed was the fact, 
although the claimant had obtained the Master's 
satisfaction, by untruly saying that the sureties were 
approved by the execution creditor, and although 
the bond was, when tendered to the Master, im- 
stamped. 

If the sheriff has already sold the goods, he will 

be directed to pay the whole amount into Court, 

suspending his claim to poundage, his right to which 

will depend upon whether the execution creditor 

succeeds or not. {Barker v. Dynes^ 1 Dowl. 169.) 

BeodTor Instead of ordering a sale by the sheriff, there is 

^Knnted jurisdiction under § 25, sub-sect. 8, of the Judicature 

?[^ ^ -^^j 1873, to order that a receiver be appointed of 

the subject-matter in dispute, and this will be done 

in a proper case. 

Thus in Howell v. Damon (L. E. 13 Q. B. D. 67), 
where the property seized consisted of four cabs, 
six horses, harness, &c., used in the business of a 
oab proprietor, a going concern and remunerative, 
an order was made that a receiver and manager 
thereof should be appointed at the claimant's ex- 
pense ; that if the claimant succeeded on thia inter- 
pleader issue, the execution creditor should pay the 
expenses of such receiver and manager; that the 
receiver and manager should give security ; and that 
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no action should be brought against the sherifi, and 
no action against him with regard to his handing 
over to the receiver the goods seized. 

.If the claimant be in possession of the goods 
sdized as a receiver acting under the order of the 
Court, in Keu of ordering him to pay the value 
thereof into Court, an order will be made that he 
hold the goods, and keep them subject to the fur* 
ther order of the Court ; for this course will fully 
protect the execution creditor's interests. {Purkiss 
V. Holland, 31 Sol. J. 702.) 

This will be a proper place to refer to the course Aetions» 
pursued with respect to the staying, or allowing den^of 
actions to be brought independently of the iiiter-^^^' 
pleader proceedings. And it may be stated broadly c«eaW- 
that unless there is really a clear and distinct cause 
of action, such actions are looked on with great 
disfavour by the Courts. 

With respect to actions against the sheriflE by the ^^x^^JU 
claimant, as a general rule the order directing the BhenmT^ 
issue, or otherwise disposing of the matter, provides 
that no action shall be brought against the sheriff 
{Carpenter v. Pearce, 27 L. J. Ex. 143) ; and if it 
does so provide, of course none can be brought, and 
any action pending will be restrained {Winter v. 
Bartholomew, 25 L. J. Ex. 62), the rule beiag that 
if the sheriff has acted bond fide and not been guilty 
of any gross and culpable neglect, he shall not be 
subject to any action. (Cf . Martin v. Jameson, Cabab^ 
& Ellis, p. 226.) 

c. 8 



114- INTEEPLEADEE. 

The oajses of Hollier v. Laurie (3 0. B. 344), and 
Abbott V. Richards (13 M. & W. 194), in which it 
was held that the suooessful claimant might bring 
an action against the sheriff for trespass to the pre- 
mises, though not for conversion of the goods, would 
not be followed, and must, it is submitted, be con- 
sidered as having been overruled in the case of 
Winter v. Bartholomew. (In confirmation of this 
view, see the judgments in the recent case of Smith 
V. Critchfield, L. E. 14 Q. B. D. 873, 0. A.) 

Even if the claimant has a good title to the goods 
seized, and knows he has, it is an improper course for 
him to at once bring an action against the sheriff for 
an illegal seizure, before the sheriff has had time to 
interplead ; and if he bring such action he will be 
ordered to pay his own costs of it. {Hilliard v. 
Hanson^ L. E. 21 Ch. D. 69, C. A. ; cf. Apltvin v. 
Mam, 52 L. J. Ch. 105.) 
Byexeon- With respect to an action by the execution cre- 
ditor against the sheriff, as a general rule, as the 
order directing the issue restrains any action against 
the sheriff, this would of course include an action 
by the execution creditor. Generally speaking, the 
circumstances would not be such as to give the exe- 
cution creditor any such right of action, unless he 
had sustained damage by reason of the sheriff's 
negligence in the matter of the execution. 

However, in Bracienbury v. Laurie (3 Dowl. 180), 
where an issue was directed, it was made part of the 
order by Parke, B., that the sheriff should be dis- 
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charged from all liability except for any neglect he 
may have been guilty of in executing the torit^ and in not 
appointing a deputy according to the Act : there being 
grounds on which the execution creditor claimed a 
right against him, if by reason of them he should 
be defeated in the issue. 

The circumstances of the case do not appear to 
admit of any independent action by the sheriff, 
against either the execution creditor or the claimant ; 
nor does any such action by the execution creditor 
against the claimant seem to be practicable. 

The only other action possible therefore is one by By claim- 
the claimant against the execution creditor, and the ^ec^^ 
order directing the issue, or otherwise disposing of <^®^^'- 
the matter, may stay any such action. {Carpenter v. 
Pearce, 27 L. J. Ex. 143.) 

However, " no action " as a rule means no action 
against the sheriff only. {Hook v. Ind^ Coope 8f Co., 
36 L. T. 467.) 

It would seem that if the execution creditor has 
ijierely put the sheriff in motion to levy on the goods 
of his judgment debtor, by means of the writ of 
Ji. fa. (and this is all that the execution creditor, as 
a rule, does) he cannot be Kable to an action at the 
suit of any one, and in Woollen v. Wright (31 L. J. 
Ex. 503), it was held that his acceptance of an issue 
with the claimant in no way made him liable as 
having ratified a trespass by^&e sheriff, and the 
theory that he was liable on the ground that the 
sheriff, as his agent, had committed a trespass, was 

8(2) 
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difltmotly rejected. Walker v. Olding (32 L. J. Ex. 
142) is really no authority to the contrary, as there 
it was assumed that the execution creditor was liable 
to pay some damages, the only question being, what 
was the amount. As to whether the execution 
creditor really was in law liable at aU, see the con- 
cluding remarks of the judgment of Pollock, C. B. 
(See too Tqppin v. BuckerfieM^ 1 Cabab^ & Ellis, 
p. 157.) 

Lewis V. Jones (2 Gale, 211 ; 2 M. & W. 203), 
however, is a case in which, where the execution 
creditor had given fecial directions to the sheriS as 
to the levy, and the particular goods to be seized, 
the order of the Court reserved to the claimant 
(1) a right to sue the sheriff for the damages, if any, 
sustained by the claimant, by reason of the alleged 
negligence and misconduct of the sheriff in levying 
(though the claimant was expressly forbidden to sue 
the sheriff in trespass for the seizure) ; and (2) a 
right to sue the execution creditor for damages sus- 
tained by his having constituted the sheriff his agent 
to levy on the goods of the claimant. The special 
directions in this case would seem to have created 
the relation of principal and agent, which, as a rule, 
does not exist. 

The solicitor of the execution creditor has no 
implied authority from his client to direct the 
sheriff what goods he shaU seize ; and if he do so 
direct, the execution creditor will not be liable for 
the seizure on that ground, if wrongful. {Smith v. 
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Keal, L. K 9 a B. B. 340, G. A.) <<It is not 
mtihiii a solicitQii^B va&aaky^ said lindlej, L. J., 
^^to teQ the sheriff how to perfonii his duty. It is 
the sheriff's hnaness to find out what goods to 
seize, and if he seizes the goods of the wrong person, 
snoh person has his remedy against the sheriff ; hut 
npon what principle can the innocent exeoation 
creditor he made Hahle? His solicitor is not his 
agent for the purpose of giving Ysrhal directions to 
the sheriff 9 as distinguished from directions on the 
writ ifaelf ." 

Nothing more need he here said as to the frame 
and constmotion of the issue, or the proceedings on 
and after it tUl judgment signed, as these in no way 
differ from the like matters in ordinary interpleader, 
where they are fully treated. (See ante, pp. 66 — 88.) 

The same ohservationB apply to the proceedings 
on a special case. (See anUy p. 66.) 

Here, however, it will be right to advert to the BStet 
effect which the bankruptcy of the execution debtor rapt^y ^ 
may have upon interpleader proceedings. SSto^ 

Of course, if the bankruptcy takes place at a time 
when the trustee in bankruptcy would gain no 
priority over the execution creditor to the goods or 
their proceeds, no reason presents itself why the 
matter should not be fought out between the exeoa« 
tion creditor and the claimant. But §§ 45 and 
46 of the Bankruptcy Act, 1883, give the trustee 
priority over the execution creditor in certain events, 
and under certain circumstances; and in those 
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events and oircnmstanees the trustee will none the 
less have priority because interpleader proceedings 
are pending: for those proceed^gs onl/purport S 
regulate rights between the execution creditor and 
any claimants to the goods seized, and in no way 
affect the rights of the trustee in bcmkruptcy, repre- 
senting as he does the general body of the creditors. 
(See Ex parte Hailing^ In re Haydon^ L. E. 7 Ch. D. 
157, C. A. ; a case decided under the Bankruptcy 
Act of 1869.) 

Notwithstanding the existence of an interpleader 
order, directing the sheriff to sell, he must comply 
with the directions of § 11, sub-sect. 1 of the Bank- 
ruptcy Act, 1890, and, on notice of a receiving order 
against the debtor, hand over the goods, if unsold, 
or their proceeds, if sold, to the official receiver. 
{In re Harrison, (1893) 2 Q. B. 111.) 

Where, therefore, the execution creditor finds that 
even although he defeated the claimant on the issue, 
it would only result in his finding himself met by an 
overriding title in the trustee in bankruptcy, his best 
course is naturally to drop the interpleader proceed- 
ings, out of which he can in no event get the fruits 
of victory. 
Interplea- Pending the determination of interpleader pro- 
oeec&igs, ceedings, the execution creditor cannot take bank- 
2^ttoi ruptoy proceedings against his debtor by serving upon 
^t^ ^ ^ ^^^ ^ bankruptcy notice under § 4, sub-sect. 1 (^), 
Bank- of the Bankruptcy Act, 1883 ; for the interpleader 
Actri883. proceedings are, in substance, a stay of execution 



FRACnCE IN sheriff's INTERPLEADER. 119 

'within the meaning of that sub-seotiony and until 
their determination, the execution creditor is not in 
a position to again issue execution on his judg- 
ment. {Mc parte Ford, In re Ford, L. E. 18 Q. B. D. 
369.) 

In Angell v. Baddeley (L. E. 3 Ex. Div. 49 ; 47 KS| 
L. J. Ex. 86 ; 37 L. T. 663 ; 26 W. E. 137), it was ^^' 
held that, pending the trial of an interpleader issue, no abao- 
the execution creditor had no absolute right to antoxA^fe 
immediate return to the writ. " The test whether SSiiat^" 
the right is absolute or not," said Brett, L. J., " is refcim 
to see whether the return would be of any use to the 
plaintiff. I cannot see that any return the sherifE 
can make to the writ pending the interpleader issue 
can be of any use to the plauitiff ; the return would 
be futile." 

It seems, too, from this case, that if the sheriff, 
after the usual order is made, that in default of the 
claimant giving security the sheriff do sell the goods, 
do not sell the goods on default being made, but 
withdraw from possession, the proper course for the 
execution (areditor to take is to apply " to the Court 
or a judge, and claim the benefit of the interpleader 
orders, and call upon the sheriff to sell the goods " 
{per Bramwell, L. J., p. 53) ; and {per Brett, L. J.), 
" I am inclined to think that the sheriff might be 
attached for not obeying the order made at his own 
instance." (Cf., however, Collins v. Cliffy 8 L. T. 
N. S. 466.) 

If a party takes any steps in violation of an int»« Attach- 
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mentfor pleader order, he can be attached for contempt of 

contempt. * 

Court. 

Thus, in Cooper v. Asprey (32 L. J. a B. 209 ; 
3 B. & S. 932), where, after service of the sheriff's 
interpleader summons on the claimant, the latter 
not only continued in possession of the goods, but pro- 
ceeded to sell them, an order to attach him was made 
absolute. (Of., too, Angell v. Baddeley^ ubi supra,) 
^^'o**"* With respect to the costs of the proceedings in 

sheriff's interpleader, the rule used to be that the 
BherifE. should pay his own costs, however proper 
and meritorious his conduct might have been, it 
being deemed that a sufficient benefit had been con- 
feired upon him by aJlowing him to interplead at 
all, and so relieve himself from a position of diffi- 
culty cast upon him by the law. (See Barker v. 
DyneSj 1 Dowl. 169 ; Bryant v. Ikey^ 1 Dowl. 428 ; 
Morland v. Chittyj 1 Dowl. 620 ; and Meld v. Cope, 
1 Dowl. 567.) 

This rule, however, has for some time past ceased 
to be followed, and a sheriff has been put in the 
. same beneficial position, as regards the costs of the 
interpleader, as an ordinary stakeholder. For the 
present practice, as to the sheriff's costs, it wiU be 
best to cite the considered judgment of Field, J., in 
the case of Searle v. Matthews (W. N. 1883, p. 176), 
which was approved, followed, and regeurded as a 
correct exposition of the law, by the Queen's Bench 
Division, in the case of Goodman v. Blake (L. B. 19 
Q. B. D. 77). 
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''There have been reoentlj before me/' said 
Field, J., ''several cases of interpleader, both by 
sherifEs and parties, in which the question raised has 
been whether the sheriff or party interpleading is 
entitled to costs, and, if so, at what point of time 
his right to them commences. The same question 
was brought before me several years ago, when I 
was at Chambers, and I took pains to inquire what 
had been the practice as well in the Courts of 
Common Law as in the Court of Chancery. I 
have again made inquiries as to the practice, and 
the result has been that, although the practice at 
Chambers of this Division has to some extent 
varied, the general role seems to have been that 
which I am about to state, namely: — Where an 
order is made on the application of a sheriff, he is 
entitled to his costs from the period at which he has 
been called into interpleading action, that is to say, 
he is entitled, as against an unsuccessful claimant, 
to costs and possession money from the time of the 
notice of claim, or from the time of sale, whichever 
would be first; and where a sheriff is ordered to 
withdraw, he is entitled to costs, as against the 
execution creditor, from the time at which the latter 
authorized the carrying on of the interpleader pro- 
ceedings, that is, generally from the return of the 
interpleader summons. In cases where the inter- 
pleader summons is taken out by the defendant in 
an action he is entitled, on bringing into Court the 
amount claimed, to deduct from it the amount of his 



122 INTERPLEAJ?JS^., 

taxed oosts up to that period, the question as to on 
which of the parties the ultimate liability for those 
, oosts is to fall being reserved. Of course, these 
rules are s^eneral only, and if, in any particular case 
tt. ^ or p«ty Ste^lJmg U,^^,o«^ 
. caused any portion of the costs, he wiU not be en- 
titled to recover, and may be called upon to pay 
^ costs." 

(See, too, per Jessel, M. E., in JEx parte Streeter^ 
In re Morris, L. E. 19 Oh. D. 216, 0. A. ; Smith v. 
Darhw, L. E. 26 Oh. D. 605 ; and Todd v. M'Keemn, 
(1895) 2 Ir. 400.) 
Oonsistently with the concluding observations of 
^ his judgment in Searle v. Matthews, Field, J., held 
:in (7. v. D. (W. N. 1883, p. 207), that where, on a 
; claim being made to the goods seized, the sheriff^ 
, without any authority from the execution creditor to 
^ resist the claim, and without any resistance in &ct 
, by the execution creditor to such claim, interpleaded, 
and the execution creditor withdrew, the execution 
creditor could not be called upon to pay the sheriff's 
. oosts of the interpleader proceedings so commenced, 
but that the sheriff must pay his own. (See, too^ 
Glazier v. Cooke, 6 N. & M. 680.) So, also, in 
. Prosser v. Mallinson (28 Sol. J., pp. 411, 616, 0. A.), 
, where the execution creditor, on ascertaining /or the 
.first time, on the hearing of the interpleader sum- 
mons, what the plaintiff's claim was, at once with- 
, drew, he was not ordered to pay the sheriff's costs. 
^ (See, too, Carter v. Lawson, 63 L. J. Q. B. 159.) 
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Where, however, the execution creditor, on re- 
ceiving notice of the claim, instructed the sheriff to 
interplead, he was ordered, on subsequentiy con- 
senting to the sheriff's withdrawal, to pay the latter's 
costs of the interpleader proceedings so commenced. 
{Bramden v. Parker^ 1 Times Eep. 610, 0. A.) 

Unless there has been something wrong or vexa- 
tious in his conduct, the sheriff wUl never be ordered 
to pay the costs of either execution creditor or 
claimant, if his application to interplead be granted. 
(Morland v. Chittpj 1 Dowl. 520 ; Bland v. BelanOj 
6 Dowl. 293.) 

If, however, the sheriff seeks to interplead in a 
case, or under circumstances in which he is not 
entitled so to do, and his application is refused, he 
will, as a rule, be ordered to pay the costs of both 
the other parties. {Braine v. Huntj 2 Dowl. 391 ; 
Bishop V. Hinamian^ 2 Dowl. 166 ; Re Sheriff of 
Oxon, 6 Dowl. 136.) 

" The expenses of the execution," to which, 
under 43 Greo. III. c. 46, § 5, the sheriff is entitied, 
does not include the costs of interpleader proceed- 
ings, but it applies only to "poundage, sheriff's 
fees, and the like." {Hammond v. Nairn^ 1 Dowl. 
N. S. 351.) 

With respect to the expenses of the execution, the 

. sheriff's right to his " poundage, sheriff's fees, and 

; the like," depend on the legality of the seizure. If 

therefore it turns out that the goods belonged to the 

..claimant, and ought not therefore to have been 
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seized, the sheriff will not get them. He cannot 
therefore retain them out of the proceeds of sale in 
the first instance, and he will only get them ulti- 
mately if the execution creditor succeeds. {Barker 
V. J>yne8^ 1 Dowl. 169 ; Morland v. Chitty^ 1 DowL 
560.) 

As to '^ possession money," the sheriff will, as a 
rule, get it as from the date of his application, in 
any event (see Searle y. Matthews^ ubi supra) ; 
because if the execution creditor ultimately succeeds, 
then the unsuccessful party will have to pay him 
his expenses of keeping possession {Scales v. Sarge^ 
sofiy 4 Dowl. 231) ; if the claimant succeeds, then 
the execution creditor will have to pay him these 
expenses. {Dabbs v. Humphrksj 3 Dowl. 377; 
Goodman v. £lakey L. R. 19 Ci. B. D. 77.) In fact, 
in this case, the sheriff may be regarded from the 
time of his application, in holding the goods, or 
their proceeds if he has sold them, as agent for the 
parties. He does it not merely in furtherance of his 
duties, but for the benefit of both parties. ( Underden 
V. JBurgesSy 4 Dowl. 104 ; West v. Hotherhaniy 2 B. 
N. 0. 627.) In Gaskell v. Sejion (14 M. & W. 802) 
it was decided that the term ** possession money " 
did not include the cost of keeping cattle taken in 
execution : and so the sheriff, who in that case had 
been ordered to withdraw on payment of possession 
money, was not allowed to make an additional charge 
for the keep of cattle. 

The sheriff is entitled to be paid the expenses 
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which he inonis in keeping possession of the goods 
seized, where he does so for the benefit of the parties, 
who have agreed that he shall keep in possession. 
{Underden v. Burgess, 4 Dowl. 104; cf, Scaks v. 
Sargesofiy 4 Dowl. 231.) The sheriff is further en- 
titled, in the words of Williams, J., in Armitage y. 
Foster (1 H. & W. 208), "to the expenses he has 
been put to bj acting in obedience to the rule of 
Court." (See, too, Clarke v. Chetwode, 4 Dowl. 635, 
where the sheriff was not allowed anything for. 
keeping in possession during a period necessitated 
by his taking wrong proceedings which proved 
abortive.) 

Any question as to the propriety of the sheriff's 
charges, as, e.g., for possession money, can be dealt 
with on an application to tax his costs. (Long v. 
Bray, 10 W. E. 841.) 

It should be remembered that, although the ulti- 
mate liability for the sheriff's " possession money " 
will rest upon the unsuccessful party (whom, there- 
fore, if he be a solvent person, the sheriff may be 
content to look to for the same), yet that tlie sheriff 
is entitled to such possession money, as agaiust all 
parties on whose behalf, and for whose benefit, he 
has held the goods. Where, therefore, a claimant 
was barred, and the sheriff had no faith in his 
solvency, it was held that the sheriff was entitled to 
an order allowing him to deduct the possession money 
from the proceeds of sale, as against the execution 
creditor, the latter, of course, having his remedy 
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over for the same against the unsuccessful claimant. 
{Smith V. Darhw, L. E. 26 Oh. D. 206, 0. A.) 

It is an improper course for the sheriff to appear 
on an appeal from an interpleader order, if his only 
interest in the appeal be to ask for costs, which 
costs have already been ordered to be paid to him 
by the BO far mmooessful daimant, and there is no 
suggestion that if the appeal be allowed the other 
party will not be able to pay them. If, under such 
circumstances, he do appear, he will get no costs of 
the appeal. {Ex parte Webster^ In re Morris^ L. E. 
22 Oh. D. 136, 0. A.) 

If, however, the sheriff's appearance on appeal is 
necessary to protect his right to costs, he will get his 
costs of such appearance. {Trickett v. Gtrdlestoney 
103 Law Times Jo. p. 81.) 

If the sheriff calls upon a landlord to interplead, 

instead of satisfying his claim to rent, if it is a valid 

one, he will have to pay the costs of the landlord's 

appearance. {Clarke v. Lordy 2 Dowl. 55.) 

Of execu- With respect to the costs of the execution creditor 

tion creai- ■*• , 

tor and and of the claimant or claimants, of course if they 
both appear, the costs of the issue, or other pro- 
ceeding by which the matter is settled, will, as in 
ordinary interpleader, have to be paid by the unsuc- 
cessful party. {Bragg v. HopkinSy 3 Dowl. 346; 
Melville v. Smark, 3 Sc. N. E. 357.) 

With respect to the apportionment of costs, where 
both the parties are partially successful, see antey 
pp. 95 — 97. Where by arrangement between the 
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exeoution creditor, olaimant, and sheriff, the Bum- 
mons was postponed to make inquiries, and as a 
result of these inquiries the execution creditor ' 
abandoned his execution, the claimant's application 
for his costs incurred in attending the summons was 
refused. {Swaine v. Spencer^ 9 DowL 347.) 

If either the claimant or execution creditor failed 
to appear on the summons, having up to that time 
persisted in their claims, the reasonable order would 
seem to be to make the party not appearing pay 
the costs, just like an unsuccessful claimant who 
had appeared. Such would probably be the course 
adopted, notwithstanding some old authority to the 
contrary. (See Jones v. LetviSj 8 M. & W. 264; 
Lambert v. Cooper^ 5 Dowl. 547.) 

If after the direction of an issue, either the 
claimant or the exeoution creditor abandon the 
issue, the party thus in default wiU.have to pay the 
costs of the other party up to the time of the 
abandonment, and also the costs of the application, 
if necessary, to obtain money out of Court. (Dabbs 
V. Humphries, 1 D. N. 0. 412 ; 3 Dowl. 77 ; mils 
V. HqpkinSy 3 Dowl. 346.) 

Note on the Practice in the Chancery Division 

AND IN Bankruptcy. 

The provisions of Order LVII. applying to all 
divisions of the High Court, the practice there pre- 
scribed is appUcable in its entirety to the Chancery 
Division. 
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The interpleader summons would come in the 
first instance before the Master, who represents the 
judge ; and any party dissatisfied with the Master's 
decision may, as a matter of course, carry the matter 
before the judge himself. 

The judge's summary dedsion would be final and 
without appeal, in all the cases previously dealt 
with. (See ante^ pp. 56 — 59.) 

With reference to any other course than a sum- 
mary decision, wHch it is open to the judge to take, 
it is only necessary to say that if he direct an issue, 
it would, by virtue of Order XXXVI., rule 3, of the 
Bules of 1883, come on for trial before himself 
without a jury in the Chancery Division, unless he 
" otherwise ordered," as by directing a trial before 
a jury at common law. From the judge's decision 
on the issue (as distinguished from his final order 
determining the whole interpleader proceedings) 
there would be an appeal to the Court of Appeal. 
{Dawson v. Fox, L. E. 14 Q. B. D. 377, C. A.) 

If an issue at common law be directed, and tried 
by a jury, the appHcation for a new trial must be 
made to the Court of Appeal, and not to the Chancery 
Judge who directed the issue. (Order XXXIX. , 
rule 1a, of the Eules of 1883.) 

But, as in the Common Law Division, the distinc- 
tion must be borne in mind between the proceedings 
incidental to the issue and the final order of the 
tribunal directing the issue. 

For forms of interpleader proceedings in the 
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Chanoery Chambers, see Seion on Judgments and 
Orders, Vol. I., pp. 436—448 (5th edit.), and DanieU's 
Chancery Forms, pp. 677—682 (4th edit.). 

The jurisdiction as to interpleader in bankruptcy In ImuiIc- 
now rests on § 102 (1) of the Bankruptcy Act, 1883, ^^' 
which provides as follows : — 

"Subject to the provisions of this Act, every 
Court having jurisdiction in bankruptcy under this 
Act shall have full power to decide all questions of 
priorities, and aU other questions whatsoever, whether 
of law or fact, which may arise in any oaae of bank- 
ruptcy coming within the cognizance of the Court, or 
which the Court may deem it expedient or necessary 
to decide for the purpose of doing complete justice, 
or making a complete difltribution of property in any 
euch case." 

(As to the jurisdiction of the Court of Bank- 
ruptcy, under the Bankruptcy Act of 1869, see JEp 
parte Sheriff^ of Mtddksex, In re Buck^ L. E, 10 Ch. 
D. 675, C. A.) 

The application would be made before the Eegis- 
trar in the first instance, and from his decision, as 
representing the judge, or from that of the judge, 
if the matter were brought before the latter, an 
appeal would lie to the Court of Appeal, even in the 
case of a summary decision, for § 104 (2) (b) of the 
Bankruptcy Act expressly provides that orders in 
bankruptcy matters shall, at the instance of any 
person aggrieved, be subject to appeal as follows : — 
*'An appeal shall lie from the Order of the High 

c. 9 
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Court to Her Majesty's Court of Appeal." (Cf. 
Ex parte Streeter^ re MorriSy L. E. 19 Ch. D. 216, 
C. A. : a ease decided under the Bankruptcy Act, 
1869.) 

It may be observed, too, that by § 100 of the 
Bankruptcy Act, 1883, a County Court has for the 
purposes of its bankruptcy jurisdiction, all the 
powers and jurisdiction of the High Court. This 
would seem to confer on the County Courts a juris- 
diction in interpleader under such circumstances. 
The appeal from the decision of the County Court 
on such interpleader would be to the Divisional 
Court, and from the Divisional Court, by leave of 
such Court, or of the Court of Appeal, to the Court 
of Appeal. (46 & 47 Vict. o. 62, § 2.) 



131 



OHAPTEE m. 

INTERPLEADER IN THE COUNTY COUETS. 

The Jurisdictioii in Interpleader given to the 
Courts of Common Law by 1 & 2 Wm. IV. o. 58, 
was found to be so great a boon to the oommimity in 
general, and particularly to sherifEs in the exercise 
of process, that upon the establishment of County 
Courts in 1846 it was determined to give those 
Courts a power to relieve high bailiffs, analogous to 
the power exercised by the Superior Courts for the 
relief of sheriffs. 

Accordingly § 118 of the Act 9 & 10 Vict. o. 96, 9 & 10 Vict 
dealt with the right and method of interpleading in * 
the County Courts.* 

* By this section it was enacted that ** if any daim shaU he 
made to or in respect of any goods or chattels taken in ezecntion 
under the process of any Court holden under this Act, or in respect 
of the proceeds or value thereof by any landlord for rent, or any 
person not being the party against whom such process has issued, 
it shall be lawful for the clerk of the Court, upon application of the 
officer charged with the execution of such process as well before as 
after any action brought against such officer, to issue a summons 
calling before the said Court as well the party issuing such process 
as the party making such claims, and thereupon any action which 
shall have been brought in any of Her Majesty's Superior Courts of 
Beoord or in any local and inferior Court in respect of such daim 

9(2) 
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Proceedings in interpleader were regulated nnder 
this provision until 1867, when the County Courts 
Act, 1867 (30 & 31 Vict. c. 142), was passed. This 
Act repealed the 118th section of 9 & 10 Yict. o. 96 : 
but dealt with interpleader proceedings in its 31st 
section ; by which and the provisions of Order XXI, 
of the County Court Eules of 1875, the practice was 
regulated until 1883, when the County Court Eules 
of 1875 were repealed, and the County Court Bules 

ahall be stayed, and the Court in which any sach action shall have 
been brought, or any judge thereof, on proof of the issue of such 
summons, and that the goods and chattels were so taken in 
execution, may order the party bringing such action to pay the 
costs of all proceedings had upon such action after the issue of 
such summons out of the County Court ; and the judge of the 
County Court shall adjudicate upon such claim and make such 
order between the i)arties in respect thereof and of the costs of the 
proceedings as to him shall seem fit, and such order shall be 
enforced in like manner as any order made in any suits brought in 
such Court." 

It was a moot point under this section whether the County Court 
judge's jurisdiction was confined to the determination of the right 
to the goods in dispute, or whether he could go into the question 
of damages for trespass in the seizure of the goods, and other con- 
sequential damage. In Mercer y. Sttmhury (26 L. J. Ex. 316), 
Cater v. Chigwell (15 Q. B. 217), and Jones v. WiUiama (4 H. & 
N. 704), the claimant who was successful was allowed afterwards to 
sue the execution creditor for damages for the trespass in the seizure 
of the gfoods. In Foster v. Fritehard (2 H. & N. 151) the success- 
ful claimant was allowed to sue the bailiff. But if the claimant 
were unsuccessful, even under this Act, he was not allowed subse- 
quently to sue the bailiff for trespass {Jessop y. Crawley y 15 Q. B. 
212 ; Tinkler y. Silder, 4 Ex. 187), and of course he could not in 
such a case sue the execution creditor. As to the present law on 
this, see Death v. Sarriton^ L. B. 6 Ex. 15. 
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of 1883 substituted in lieu thereof. For these rules, 
however, the County Court Eules of 1889 axe now 
substituted, and the County Courts Act of 1867 was 
repealed by the County Courts Act of 1888, which 
dealt with interpleader proceedings in its 157th 
section. The practice is therefore now regulated by 
this section, and by Order XXVII. of the Couniy 
Courts Eules of 1889. 

Section 157 provides as follows : — " If any claim ffighbafliff 
shall be made to or in respect of any goods or chattels tl^iead 
taken in execution, or in respect of the proceeds or ^^^ as 
value thereof, by any person, it shall be lawful for J^j^^ 
the registrar, upon application of the high bailiff as execation 
well before as after any action brought against him, 
to issue a summons calling before the Court as weU 
the party issuing such process as the party mating 
such claim, and the judge shall adjudicate upon such 
claim and make such order between the parties in 
respect thereof and of the costs of the proceedings 
as he shall think fit, and shall also adjudicate 
between such parties or either of them and the high 
bailiff with respect to any damage or claim of or to 
damages arising or capable of arising out of the 
execution of such process by the high bailiff and 
make such order in respect thereof and of the costs 
of the proceedings as to him shall seem fit, and such 
orders shall be enforced in like manner as any order 
in any action brought in such Court and shall be. final 
and conclusive as between the parties, and as between 
them or either of them and the high bailiff, unless 
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the deoision of the Court shall be in either oaae 
appealed from, and upon the issue of the summons 
any action which shaU have been brought in any 
Court in respect of such claim or of any damage 
arising out of the execution of such process shall be 
stayed." 

Order XXVII. provides as follows : — 
1. Where a claim is made to or in respect of any 
goods or chattels taken in execution under the pro- 
cess of a Court it shaU be in writing, and thereupon 
the high bailiff shall forthwith send notice to the 
execution creditor according to the form in the 
appendix, and if the execution creditor admits the 
title of the claimant to the goods or chattels, and 
sends notice in due course of post to the high bailiff 
of such admission, according to the form in the 
appendix, or to the Uke effect, he shall only be liable 
to such high baiUff for any fees of possession or 
expenses incurred prior to the receipt of such notice ; 
and the judge may, if he shall think fit, on appli- 
cation by the high bailiff, make an order for payment 
of any such fees or expenses by the execution creditor 
to the high bailiff. Any such application shall be 
made in writing and intituled, in the matter of the 
execution, and three clear days' notice in writing 
thereof shall be given by the high bailiff to the 
execution creditor. 

1a. (b) The high bailiff shall also forthwith send 
notice to the claimant according to the Form 179a 
in the appendix, requiring him to make deposit 



INTEBPLEADEB IN THE GOUNTY COUBTS. 1^6 

or give Beouriiy in aoooidanoe with § 156 of the 
Act. 

1b. (o) Where the execution creditor gives notice ^^"^ 
in due time to the high bailiff as directed by Bule 1 protecfcm|^ 
of this Order, that he admits the title of the claimant £^m action 
to the goods or chattels, the high bailiff may there- ^^^^J^™*^* 
upon withdraw from possession and may apply for ^^*""* 
an order protecting him from any action in respect admits 
of the seizm:^ and possession of the said goods and before 
chattels, and the judge may make any such order ^^^J' 
as may be just and reasonable in respect of thepo^^is 
same. Any such application shall be made in 
writing and intituled, in the matter of the execu- 
tion, and three clear days' notice in writing thereof 
shall be given by the high bailiff to the claimant, 
who may, if he desires it, attend the hearing of the 
application, and if he attend the judge may, in and 
for the purposes of this application, make all such 
orders as to costs as may be just and reasonable. 

2. Where the execution creditor does not in due Form I78a. 
time, as directed by Rule 1 of this Order, admit the vict.c43, 
title of the claimant to the goods or chattels, and ^ ^^' 
the claimant persists in his claim thereto, the high execution 
bailiff shall apply for an interpleader summons to^oefl^ 
be issued, and should the claimant withdraw his^^ 
claim or execution creditor file an admission of the 
title of the claimant prior to the return-day of such 
summons, and at the same time give notice of such 
admission to the claimant, the judge may, in and for 
the purposes of the interpleader proceedings, make 
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all sach orders as to costs, fees, oharges, and expenseg 
as may be just and reasonable. 
Proceedmg 3. "Where any claim is made to or in respect of 

generallY. _ , , , 

61 & 62 <^7 goods or chattels taken in execution or m respect 
7i66^'*^' of the proceeds or value thereof, and summonses 
have been issued on the application of the high 
bailiS, such summonses shall be served in such time 
and mode as by these rules directed for an ordinary 
summons to appear to a plaint, and the case shall 
proceed as if the claimant were the plaintifE and the 
execution creditor the defendant; provided that 
where the claimant has not made deposit or given 
flecurity in accordance with § 156 of the Act, the 
time of service may, if the high bailiff so desires by 
leave of the judge or registrar, be such time as will 
obtain a speedy decision on the claim. 
^^^* 4a. (d) The claimant shall, five clear days at least 
particu- before the return-day, deliver to the high bailiff, or 
groimda leave at the office of the registrar two copies of the 
oi <^^aim. particulars of any goods or chattels alleged to be the 
181. ' property of the claimant and of the grounds of his 
daim, and in case of a claim for rent of the amount 
thereof, and for what period, and in respect of what 
premises the same is declared to be due, and the 
name, address, and description of the claimant shall 
be duly set forth in such particulars, and the high 
bailiff shall forthwith send by post to the execution 
<sreditor or his solicitor one of the copies of such par- 
ticulars. Any money paid into court under the 
execution shall be reftdned by the registrar until the 
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fisim shall have been adjudicated upon, provided 
that by consent of all parties or without such consent 
if the judge shall so direct an interpleader claim 
may be tried although the rule has not been complied 
■witti. 

5. The judge upon the hearing shall adjudicate ^^ 
upon any claim of the high bailiff for possession fees, fNosses- 
and may, if he shall think fit, order the same or such "^^ '®^ 
part thereof as he may think just to be paid by the 
claimant or by the execution creditor. 

6. In the event of the claimant of any goods Where 
taken m execution not making, m accordance with fails to 
the provisions of § 156 of the Act, a deposit with ^^^o- 
the bailifE either of the amount of the value of the 5J^^^2^ 
goods claimed, or of the sum which the bailifE ^Jfh^^* 
.allowed to charge as costs for keeping possession of 

such goods until a decision can be obtedned, the 
bailifi may in his discretion delay selling such goods 
imtil the judge shall have adjudicated on such claim, 
.and for the keeping of such continued possession he 
jshall be allowed such costs out of pocket only as the 
judge may order. 

7. Where the claimant to goods taken in execution Ciaamfor 
claims damages from the execution creditor or from "^^ 
the high bailiff for or in respect of the seizure of the 
goods he shall, in the particular of his claim to the 
goods, state the amount he claims for damages and 

the grounds upon which he claims damages. 

8. "Where an execution creditor claims damages Claim of 
against a high bailiff arising out of the execution of against 
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Fonn 193. any process he shall, five clear days before the return- 
day, deliver to the high bailifP a notice of such claim, 
stating the grounds and amount of such claim. 

^^^^i ^' ^i^®^ * claim for damages under § 157 of the 

of damages Act is made against any high bailiff and execution 

tmder Creditor or either of them, they or either of them 

Vict. c. 43 ^^y P^y ^^ Court money in full satisfaction of 

§166. g^Qi^ claim for damages, and such payment into 

Court shall be made in the same manner and have 

the same effect, and the parties respectively shall 

have the same rights and remedies as they would 

respectively have if the proceeding were an action in 

which the claimant was plaintiff and the high bailifl 

and judgment creditors defendants. 

Inter- 10. Interpleader summonses shall be issued by the 

smmnonB. registrar on the application of the high bailiff without 

leave of the judge, and shall be served on the 

solicitor of any party who acts by a solicitor. 

menco 11. Interpleader summonses shall be issued from 

issuod 

the Court of the district in which the levy was made, 

and the execution creditor and claimant shall be 

summoned to such Court. 

dSwfc M^^ 12a. (a) When goods or chattels have been seized 

of goods in execution under process of the Court, and any 

under a claimant alleges that he is entitled under a biU of 

Se^^&c. ^^® ^^ otherwise to such goods or chattels by way of 

security for debt, the judge may order a sale of the 

whole or part thereof, and may direct the application 

of the proceeds of such sale in such manner and upon 

such terms as may be just. A duplicate of such 
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order shall be delivered by the registrar to the high 
bailifp, who shall thereapon forthwith seU the goods 
or chattels pursuant to the order, and after deduot- 
ing the expenses of the sale, and the taxes, and rent^ 
if any, directed by the owner to be paid, shall pay 
the balance of the proceeds into Court, and such 
balance shall thereupon be applied by the registrar 
in accordance with the directions contained in the 
order of the Court. 

12b. (a) The order made upon the hearing of an Order on 
interpleader summons shall be according to such of pleader, 
the forms in the Appendix as shall be applicable to 
the case, and such order shall contain directions as to 
how any moneys paid into Court in the proceedings 
are to be disposed of. 

12c. (b) Forms 182 to 192, 196, 197 and 199 inFomuiin 
the Appendix to the County Court Bules, 1889, are pleader 
hereby annulled, and Forms 182a to 192a, 196a, 197a 192^*1964, 
and 199a in the Appendix shall stand in lieu thereof. ^^'^*» ^^^ 

13a. (0) Where the defendant in an action brought inter- ^ 
by the assignee of a debt or chose in action has had action by 
notice that the assignment is disputed as to the^^^^ 
whole or any part of such debt or chose in action by Ji^S 
the assignor or any one claiming under him — orassi^- 
where the defendant in any such action, or in any in ad^on 
other action for any debt, chose in action, money, (^ose in' 
goods or chattels has had notice of any other oppos- ^^ ^ 
ing or conflicting claims to the whole or any part of J^"^* 
such debt, chose in action, money, goods or chattels — has notipe 
such defendant may, within five days of the service ing claims! 
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of the summons, apply to the refi^istror for a summons 
againBt the aa^i^or or the }L>n xnaJdng Buoh 
opposing or oonflioting claim hereinafter called the 
qlaimant. 

(2.) The defendant must satisfy the registrar by 
Ponn 134a, aflSdavit, according to thp Form 134a in the Appendix, 
that he claims no interest in the subject matter in 
dispute, other than for charges or costs, and does not 
collude with either the plaintiff or the claimant, and 
is willing to pay or transfer the subject matter into 
Court, or dispose of it as the Court may direct. On 
filing such affidavit, the defendant shall lodge with 
the registrar copies thereof for the plaintiif and the 
claimant. 

(3.) The defendant shall not be disentitled to 
relief by reason only that the titles of the plaintiff 
and the claimant have not a common origin, but are 
adverse to and independent of each other. 

(4.) The registrar shall, on being satisfied aA 
aforesaid, issue for service on the claimant an inter- 
Fonnl35a. pleader summons according to the Form 135a in the 
Appendix, returnable as soon as conveniently may 
be, and shall annex thereto a copy of the original 
summons and of the defendant's affidavit, and shall 
adjourn the trial of the action to the day on which 
the interpleader summons is made returnable, and 
shall give notice to the plaintiff and defendant of the 
issue of the interpleader summons and of the ad- 
journment of the trial of the action, according to the 
Forms 135b and 135c in the Appendix. 
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(5.) The olaimant shall, five olear days at least 
before the retam day of the interpleader STimmons, 
leave at the offioe of the registrar, either three copies 
of a notice that he relinquishes his claim, or three 
copies of particulars stating the grounds on which he 
disputes the assignment, or founds his claim to the 
subject matter in the action, and the registrar shall 
forthwith send by post one of such copies to the 
plaintiff or his solicitor, and one other of such 
oopies to the defendant or his solicitor. Provided 
that by consent of all parties or without such con- 
fient if the judge shall so direct the interpleader 
may be tried although this rule has not been com- 
plied with. 

(6.) On filing his affidavit, or any time after the Payment ' 
issue of the interpleader summons, the defendant may ^ defen- 
pay the debt or money, or bring the chose in action, ^*^*' 
goods or chattels into Court to abide its decision. 

(7.) Upon the return day of the interpleader 
summons — 

(a) If the plaintiff does not appear, the action and inter- 

interpleader summons shall be struck out, and Lw dis- 
the judge may make such order as to costs as ?^ ^' 
may be just. plaintiff 

(b) If the olaimant does not appear, the judge ap^° • 

shall hear and determine the action as between Where 
the plaintiff and the defendant, and may make does not 
an order declaring the claimant and cJl persons *pp®®'* 
daiming under him for ever barred against 
the defendant, and all persons claiming undet 
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him, and may make such order as to oosts 
againBt the elaimant as may be just, but the 
order shall not aSeot the rights of the plaintifi 
and the claimant between themselves, or if 
the elaimant has filed notice that he relin- 
quishes his claim, the judge may make an 
order declaring him and all persons claim- 
ing under him for ever barred against 
both the plaintiff and the defendant, and all 
persons claiming under them, and may make 
such order against the claimant as to costs 
incurred by the other parties before the 
receipt of notice of relinquishment as may be 
just, 
(c) If both the plaintifi and the claimant appear, 
the judge shcJl, whether the defendant does 
or does not appear, hear the cases of the 
plaLntifi and the claimant (and the case of the 
defendant if he appears), and shall give such 
judgment thereon as shall finally determine 
the rights and claims of all parties, but the 
judge shall not make any order in favour 
of the claimant against the defendant unless 
the claimant requests him so to do. 
(8.) Orders XVI. and XXH. shall with the 
necessary modifications apply to the interpleader 
proceedings, and the judge may in and for the 
purposes of any such proceedings make all such orders 
as to costs and all other matters (including the re- 
payment to the defendant of any costs paid by 
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hm into Court and the disposal of any money, 
bhose in action, goods or chattels paid or brought 
by the defendant into Court), as may be just and 
reasonable. 

The course of proceedings then is as follows: — 

The Bailiff, having taken the goods or chattels in BEooediiiQ* 
execution, receives written notice from the claimant 
of his claim to the goods. 

The course to be taken by the Bailiff upon the 
receipt of this notice will depend upon whether the 
goods seized by him have been sold, or still remain 
xmsold. 

If the goods still remain unsold, the Bailiff must 
forthwith give notice of the claim to the execution 
creditor, so as to give the latter an opportunity of at 
once admitting the claim, and so save further ex- 
pense. (See Form 1 in Appendix E.) Upon receipt 
of this notice it will be for the execution creditor to 
consider whether or no he is minded to admit the 
daim. If he is so minded, then he must in due 
course of post, after receipt of the Bailiff's notice, 
send to the latter notice of such admission. (See 
Porm 2 in Appendix E.) By so doing, the execution 
creditor confines his Habiliiy to the Bailiff to the fees 
of possession and expenses incurred prior to the 
receipt by the Bailiff of such notice. The Bailifl 
must also forthwith give the claimant notice requiring 
him to make deposit or give security in accordance 
with § 166 of the Act of 1888. (See Form 3 in 
Appendix E.) 
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Upon the exeoution creditor admitting the claim- 
ant's title, all that remains to be done is for the High 
Bailiff to withdraw, and on giving notice to the exe- 
cution creditor and the claimant, to apply to the 
jildge for an order for his possessions, fees and ex- 
penses from the former, and also for an order pro- 
tecting him from any action at the suit of the 
latter. 

If, however, the execution creditor does not admit 
the title of the claimant, and the latter desires that 
the goods should not be sold, pending the determi- 
nation of the question, then he must comply with 
the provisions of § 156 to which the Bailiff's notice 
has already called his attention. That section pro- 
vides as follows : — " Where any claim shall be made 
to or in respect of any goods taken in execution 
tinder the process of the Court, the claimant may 
deposit with the Bailiff either the amount of the 
Value of the goods claimed, such value to be j&xed by 
Appraisement, in case of dispute, to be by such Bailiff 
paid into Court, to abide the decision of the judge 
H^on such claim, or the sum which the Bailiff shall 
be allowed to charge as costs for keeping possession 
of such goods until such decision can be obtained, or 
inay give to the Bailiff in the prescribed manner 
security for the value of the goods claimed, and in 
default of the claimant so doing, the Bailiff shall seU 
Buch goods as if no such claim had been made, and 
shall pay into Court the proceeds of such sale, to 
libide the decision of the judge." 
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If the olalinant do not comply with this condition, 
the Bailiff has a right to proceed to sell ; bathe is not 
hound to do so, but may, in his discretion, delay the 
sale under Bule 6, remaining in possession, and being 
paid therefor, as provided in such rule. (Of. Cramer 
V. Matthewsy L. E. 7 Q. B. D. 425.) If, after such 
deposit, the execution creditor succeed in the inter- 
pleader proceedings and take the money so deposited, 
he cannot, if the sum is insufficient to satisfy his 
judgment, seize the same goods again in respect of 
the same judgment. {Haddow v. MortoUy (1894) 1 
Q. B. 95, 565.) 

If the Bailiff sell, under § 156, the purchaser from 
him obtains a good title to the property, even though 
the goods were the property of the claimant. {Good* 
loch V. Cousins, (1897) L. R. 1 Q. B. 668.) 

The Bailiff then, if the goods have been sold, or if, 
though stni unsold, the proceedings have not been 
determined as above mentioned, applies to the 
registrar of the Court^ of the district in which the 
levy has been made to issue an interpleader summons. 
(Rules 10 and 11.) Such summons will be served 
upon the execution creditor and the claimant in such 
time and mode as Order VII. of the Rules of 1889 
direct for service of an ordiuary summons to appear 
to a plaint (r. 3) ; and if either the execution 
creditor or the claimant be acting by a solicitor, it 
will be served upon such solicitor (r. 10). If the 
claimant has only given notice of his claim to the 
goods or monies taken in execution, he will be 

c. 10 
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fierved with a summons in the Form 7 in Appendix 
E., and the execution creditor wiU be served with a 
summons in Form 6. 

If the olaunant's elaun is in respect of rent, 
Form 8 will be the form of summons served upon 
him. 

If the claimant has given notice of his claim to 
damages as well as to the property levied upon, then 
Forms 9 and 10 will be the forms of the summonses 
served on the execution creditor and the claimant 
respectively. , 

By the very words of § 157 of the Act of 
1888, the effect of the issue of the summons is 
** to stay any action which shall have been brought 
in any Court in respect of such claim, or of 
any damage arising out of the execution of such 
process.** 
stajof Any action, therefore, brought by the claimant 

against the BailifE, or other officers of the Court, will 
be stayed, even though the goods were sold before 
the interpleader proceedings were commenced. (Hills 
V. Eennt/, L. E. 5 Ex. D. 313, C. A.) But the words 
** any action " must be read as meaning any action 
in respect of matters which it would be competent 
to the County Court judge to deal with on the hear- 
ing of the interpleader; and as a claim by the 
claimant against the purchaser of the goods seized, 
from the Bailiff, is not such a matter, such an action 
will not be stayed. (Hills v. Bennt/y uhi mpra.) 
The claimant must then, five clear days before the 
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return day, deliver to the BailifE, or leave at the office 
of the registrar, two copies of the particulars of the 
goods he claims, and of the grounds of his claim 
thereto, and comply in all other respects with the 
express terms of Eule 4. (For form of such particu- 
lars, in the case of a claim to goods, see Form 4 ; 
and in the case of a claim for rent. Form 5.) If the 
claimant desires to set up a claim for damages against 
the execution creditor or High Bailiff for or in respect 
of the seizure of the goods, he must insert in his par- 
ticulars the amount he claims for such damages, and 
the grounds upon which he claims them. (Bule 7.) 
At all events, whether he claims such damages or not, 
lie can maintain no subsequent action in respect of 
them. {Death v. Harrison^ L. E. 6 Ex. p. 15.) ' 
Possibly the execution creditor may conceive himself 
to have some claim for damages against the Bailiff 
in respect of neglect or laches on his part in the 
matter of the execution, whereby he deems himself 
injured. If so, he must, in accordance with Bule 8, 
serve, five dear days before the hearing, a notice 
of such claim on the Bailiff. (See Form 17, in 
Appendix E.) 

With respect to the particulars and grounds of his Fariaoa* 
claim which the claimant is required to deliver five 
clear days before the return day, there have been 
several decisions, chiefiy under the former County 
Court Bules, which, however, were, in this respect, 
practically identical with Eule 4a of Order XXVII. 
of the Eules of 1889. 

10(2) 
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Li Ex parte Tanner (19 L. J. N. S. Q. B. 318), 
it was held that where the only information in the 
nature of particulars given by the daimant was the 
allegation in his notice of claim that the goods 
taken were, at the time of their seizure, his property, 
and not the property of the judgment debtor, this 
was insufficient, and that the County Court judge 
was right in refusing to hear any evidence in support 
of the claim. 

But in The Queen v. Richards (20 L. J. Q. B. 
N. S. 350) it was held that the County Court judge 
was wrong in holding particulars which alleged that 
" the horses seized were assigned to us by an Inden- 
ture dated the 28th of March, 1850, and made 
between Thomas Holbrook, the defendant, of the 
one part, and ourselves of the other part," insuffi- 
cient; and the case was remitted to him to adjudicate 
upon the merits. 

So, too, in The Queen v. Stapylton (21 L. J* 
Q. B. 8), where the County Court judge held that 
particulars (given with the notice of claim), alleging 
" that by a certain indenture dated, &c., and made 
between the judgment debtor of the one part and me 
of the other part, the judgment debtor granted and 
assigned unto me all the household goods, furniture, 
personal estate and effects, &c., about his houses, 
brewery, and premises," and claiming all such 
goods as aforesaid mentioned, which had been: 
seized under the writ, were insufficient, the case 
was remitted to him to adjudicate upon, the par- 
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tictilars being deemed, siiffioient bj the Superior' 
Gonrt. 

In Ex parte WFee (23 L. J. Ex. 57 ; 9 Ex. 361), 
it was held that the County Court judge was wrong 
in deeming particulars insufficient because the claimant 
was addressed in the particulars as of 24, Elizabeth 
Street, Islington, whereas his true address was 20 
Elizabeth Terrace, Islington. 

In Churchward v. Coleman (L. E. 2 Q. B. 18), it 
was held that the County Court judge was wrong in 
holding that the particulars and grounds of claim 
alleging that the goods and efieots in and about the 
house and premises of the defendant situate at 
North Camp, seized under a writ of execution herein, 
are the property of the claimants, the trustees ap- 
pointed by a deed dated, &c., by which the judg- 
ment debtor conveyed all his estate and effects to 
the claimants absolutely, to be administered for the 
benefit of all the creditors as if he had been adjudi- 
cated bankrupt, were insufficient. 

In remitting this case to the County Court, the 
Court (dissenting in this respect from Whitehead v. 
^roctery q. v, infra) held that it had no jurisdiction 
under 19 & 20 Vict. c. 108, § 43, to interfere with 
the County Court judge's order as to costs. 

In Richardson v. Wright (L. E. 10 Ex. 307) the 
Court of Exchequer were equally divided upon the 
question whether the County Court judge was right 
in holding that grounds stating that the goods were 
the property of the claimant, and were at the time 
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of the seizure in his possession were insuffioient. It 
is submitted that the grounds of claim were amply 
sufficient in this case. 

^°^ttrt ^^®r® ft claim is made against the execution 
creditor or the High BailiS for damages, then they 
are empowered by Eule 9 to pay money into Court : 
the effect of such payment is stated in the rule. 

The action then comes on in the ordinary course 
for hearing, the case proceeding as if the claimant 
were the plaintiff and the execution creditor the 
defendant. 

Jmy. jf either party require a jury, he is entitled to it, 

on giving four dear days' notice of demand therefor 
in writing to the registrar (Order XXII., rr. 1 and 3). 
If no such notice be given, the case wiU be tried by 
the judge alone. 

Rule 12a, it will be noted, confers on the County 
Court judge the same powers as to a sale, in case 
the claimant is a bill of sale holder, as Bule 12 of 
Order LVII. confers on the judge of the High 
Court. (See ante^ pp. 106 — 109.) 

OnnB ol Nothing need be said here as to the proceedings at 

tcial. the trial, save that it is well to remember that, if the 
execution debtor was in possession of the goods when 
seized by the BailifP, the onus of proof lies on the 
claimant, who, to succeed, must prove that the goods 
were in fact his goods ; if, on the other hand, the 
claimant be in possession, the onus is on the execu- 
V tion creditor, who, to succeed, must prove that the 
goods in fact belonged to the execution debtor. In 
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lihe'pbsisildd. event of the goods being seized in the 
possession of some third party, who did not claun 
them, it should seem that here too, if the claimant 
intervenes, he can only justify his intervention and 
saoceed by proof that the goods were his. (See 
ante^-p^. 72 — 79, and the cases there cited.) The 
judgment may be either for the claimant, the execu- 
tion creditor, or the Bailifi if he is a party, or 
against one or more of these parties. Again, the 
claimant may succeed as to the goods, but not as to 
the damages, or vice versd. Or money may be paid 
into Court in respect of the damage claimed, and 
may be sufficient or insufficient. According as any 
one of these possible events occurs, such will be the 
form of the order made. (See Forms 11 to 22 
inelosive in Appendix E.) 

It would seem {Besimck v. Boffey^ 9 Ex. 315 ; 23 
L. J. Ex. 83) that it is not the right course for the 
County Court judge to decline to go into the merits 
merely on the ground that the particulars and 
grounds of claim are not as full or explicit as they 
should be, or because they have not been delivered 
in time. ''If the particulars," said Martin, B., 
" have not been delivered in time, and the opposite 
party insists upon having five days' notice, a new 
summons must issue, and the real merits be adjudi- 
cated upon when all the preliminary matters have 
been complied with ; and the judge has a discretion 
as to giving costs, like a judge at chambers. Indeed, 
it would be absurd to say that, through a mere 
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mistake in not properly setting out the partionlars of 
olaim, the goods of one person are to be taken to 
pay the debt of another." 

In Whitehead v. Procter (3 H. & N. 532), tiie 
Court remitted the matter to the County Court 
judge for rehearing, where, on the grounds of in- 
sufficient particulars, he had refused to deoide the 
question on the merits, but decided summarily 
against the claimant. 

Rule 4a, it will be observed, too, provides that, 
with the consent of the parties, or without such con- 
sent if the judge shall so direct, the claim may be 
tried, although all the provisions of the rule have not 
been complied with. 

The hearing is the proper time for the judge to 
adjudicate upon any claim of the High BaUiS for 
possession fees, and to order the claimant or execu- 
tion creditor to pay the whole or any part thereof. 
GoBfs. As to costs, they are left, by § 157 of the Act of 

1888, to the discretion of the judge. As a rule, the 
imsuccessful party has to pay all the costs, the 
Bailiff getting his primarily out of the fund in dis- 
pute if in his hands. 

It was held, in an old case {Blore v. Hottaton^ 15 
C. B. 266) that if the Bailifi did not retain his costs 
out of the amount levied, he could not, if the claim- 
ant were ordered to pay the costs, sue the execution 
creditor for them. 

Execution for costs can be had against the party 
ordered to pay them. (See Form 23 in Appendix E.) 
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DifPerent scales of oosts obtain in the Ooimty Soale of . 
ConrtSy depending upon the value of the subjeofc- 
matter, or sum recovered; and on this sabject, 
Order La., r, 12, provides as follows :— 

** The sabject-matter in an interpleader proceeding 
shall mean (1) in the case of a claimant, the amount 
of the value of the goods his claim to which is 
allowed plus the amount of the damage (if any) 
adjudged ; (2) in the case of an execution creditor, 
the amount of the value of the goods seized plus 
the amount (if any) of the damage clarmed ; and 
(3) in the case of a High BaUiS, the amount of the 
damages claimed." 

Under the above rule, it has been held that it is 
the real value of the goods of the claimant that are 
seized that determines the value of the subject- 
matter, and not the amount deposited in Court by 
the claimant. (Studham v. Stanbridge^ (1895) 1 Q. B. 
870.) 

There are no express provisions in the rules as 
to applications for a new trial in interpleader pro- 
ceedings, unless the words in Srule 3, '^ and the case 
shall proceed as if the claLmant were the plaintiff 
and the execution creditor the defendant," are to be 
regarded as incorporating all the provisions of the 
Couniy Court Eules as to the trial of ordinary County 
Court actions, so far as applicable. Probably these 
words have this effect, and no doubt there can be an 
application for a new trial, as in the case of an ordi- 
nary action. 



154 IKTEBFLEAPSB. 



t ^ . . k ; 



AcpeaL A right of appeal (which did not originally exist) 

from the County Court judge's decision was given 
by 19 & 20 Yict. o. 108, § 68, which gave it where 
the money claimed, or the value of the goods or 
chattels claimed, or of the proceeds thereof, exceedB 
£20. 

This same right now exists by virtue of § 120 of 
the Act of 1888, which gives a further right of 
appeal, by leave ofthejudge^ even though the amount 
or value may not exceed the £20. 

The amount exceeds £20 within the meaning of 
the rule if the value of the goods seized exceeds 
£20, although the original debt in respect of which 
they were seized is less than that sum. ( Vallance v. 
Nash, 3 H. & N. 712 ; 27 L. J. Ex. 142.) 

On the other hand, the amount of damages claimed 
by the claimant against the execution creditor and 
the High Bailiff cannot be added to the value of the 
goods claimed so as to bring the amount over the 
£20 limit. {Lumb v. Teal, L. R. 22 Q. B. D. 676.) 

If the goods are appraised under § 156 of the Act 
of 1888, and the deposit made in accordance there- 
with, such appraised value is the value of the goods 
for the purposes of appeal. ( White v. Milne, 58 L. T. 
225.) 

Interpleader proceedings cannot be removed into 
the High Court by certiorari. {Ex parte SummerSy 
18 Jur. 522.) 

The proceedings in the County Court where a debt 
has been assigned, and there are conflicting claims 
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to the debt, require no comment, being fully described 
in Eule 13a. 

Note on Interpleader in the Mator^s Court. 

By §§ 32—35 of the Mayor's Court of London 
Procedure Act, 1857 (20 & 21 Vict. c. clvii,), a right 
was conferred upon a defendant sued in that Court, 
and also upon the Seijeant-at-Mace, to interplead in 
almost the same terms in which the Interpleader Act 
had conferred the right upon defendants and sherifb 
in the High Court. By an Order in Council of 
1879, §§ 12—18 of the Common Law Procedure 
Act, 1860, were rendered applicable to such inter- 
pleader proceedings in the Mayor's Court, and, not- 
withstanding the repeal of all these sections of the 
Common Law Procedure Act (except § 17), they are 
still applicable to interpleader in the Mayor's Court 
by virtue of § 7 of the Statute Law Bevision and 
Civil Procedure Act, 1883. 

The following is a form of interpleader summons 
by a defendant sued in the Mayor's Court : — 

In the Mayor's Court, London. 

Between A. B,y PlaintifP, 
and 
C. 2)., Defendant. 

Whereas the defendant herein has stated to the Court that 
he does not claim any interest in the subject-matter of this 
suit, but that the right thereto is claimed by, or is supposed to 
belong to you. Take notice, therefore, you are hereby sum- 
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ftioned and required to attend at the sitting of this Conrt, at- 
the Qiiildhall of the City of London, on the day 

of at o'clock in the noon, to state the 

nature and particulars of your daim, and to maintain or 
relinquish the same. 

And further take notice, that if you do not appear hereto, 
you, and all persons claiming by, from, or luider you, will be 
for eyer barred from prosecuting your claim against, the said 
defendant, or his executors or administrators. 

Dated this day of , 1888. 
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APPENDIX A. 

STATUTES AND OEDBES AT PEESBNT EEaU- 
liATING INTEEPLEADEE PEOOEEDINaS. 

ObDEB LYn. OF THE EXTLES OF THE SUFBEME COXTBT, 1883. 

1. Eelief by way of interpleader may be granted :^- 

(a) Where the person seeking relief (in this order called Interplea- 
the applicant) is tinder liability for any debt, money, goods, ^^q^^^ 
or chattels for or in respect of which he is, or expects to be, 

sued by two or more parties (in this order called the claimants) 
making adverse claims thereto. 

{h) Where the applicant is a sheriff or other officer charged 
with the execution of process by or under the authority of the 
High Oourt, and claim is made to any money, goods, or 
chattels taken or intended to be taken in execution under any 
process, or to the proceeds or yalue of any such goods or 
chattels by any person other than the person against whom 
the process issued. 

2. The applicant must satisfy the Oourt or a judge by AffidaTitin 
affidavit or otherwise :— support. 

{a) That the applicant claims no interest in the subject- 
matter in dispute other than for charges or costs ; and 

(b) That the applicant does not collude with any of the 
claimants; and 

(c) That the applicant, except where he is a sheriff or other 
officer charged with the execution of process by or under the 
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authority of the High Court, who has seized goods, and who 
has withdrawn from possession in consequence of the execu- 
tion creditor admitting the claim of the claimant under 
Bule 16 of this order, is willing to pay or transfer the subject- 
matter into Court, or to dispose of it as the Court or a judge 
may direct. 

3. The applicant shall not be disentitled to relief by reason 
only that the titles of the claimants have not a common origin, 
but are adverse to and independent of one another. 

4. Where the applicant is a defendant, application for relief 
may be made at any time after service of the writ of sum- 
mons. 

5. The applicant may take out a summons calling on the 
claimants to appear and state the nature and particulars of 
their claims, and either to maintain or relinquish them. 

6. If the application is made by a defendant in an action, 
the Court or a judge may stay all further proceedings in the 
action. 

7. If the claimants appear in pursuance of the summons, 
the Court or a judge may order either that any dbimant be 
made a defendant in any action already commenced in respect 
of the subject-matter in dispute in lieu of or in addition to 
the applicant, or. that an issue between the claimants be 
stated and tried, and in the latter case may direct which of 
the claimants is to be plaintilE and which defendant. 

8. The Coxat or a judge may, with the consent of both 
claimants, or on the request of any claimants, if, having 
regard to the value of the subject-matter in dispute, it seems 
desirable so to do, dispose of the merits of their claims, and 
decide the same in a summary manner and on such terms as 
may be just. 

9. Where the question is a question of law, and the facts 
are not in dispute, the Court or a judge may either decide the 
question without directing the trial of an issue, or order that 
a special case be stated for the opinion of the Court. If a 
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special case is stated, Order XXXIY. shall, as far as applic- 
able, apply thereto. 

10. If a claimant, haying been duly served with a summons When 
calling on him to appear and maintain, or relinquish, his cl*™jn* 
daim, does not appear in pursuance of the summons, or, baized. 
haying appeared, neglects or refilses to comply with any 

order made after his appearance, the Court or a judge may 
make an order declaring him, and all persons claiming under 
him, for ever barred against the applicant, and persons claim- 
ing under him ; but the order shall not affect the rights of the 
claimants as between themselves. 

11. Except where otherwise provided by statute, the judg- When 
ment in any action or on any issue ordered to be tried or J^^jf^* 
stated in an interpleader proceeding, and the decision of the 

Ck)urt or a judge in a summary way, under Bule 8 of this 
order, shall be final and conclusive against the claimants and 
all persons claiming under them, unless by special leave of 
the Court or judge, as the case may be, or of the Court of 
Appeal. 

12. When goods or chattels have been seized in execution Power to 
by a sheriff or other officer charged with the execution of qJ^S?® 
process of the High Court, and any claimant alleges that he seized in 
is entitled, under a bill of sale or otherwise, to the goods or execution, 
chattels by way of security for debt, the Court or a judge 

may order the sale of the whole or a part thereof, and direct 
the application of the proceeds of the sale in such manner and 
upon such terms as may be just. 

13. Orders XXXI. and XXXVI. shall, with the necessary Discovery 
modifications, apply to an interpleader issue ; and the Court *?i^??^® 
or judge who tries the issue may finally dispose of the whole 
matter of the interpleader proceedings, including all costs not 
otherwise provided for. 

14. Where in any interpleader proceeding it is necessary or One order 
expedient to make one order in several causes or ^^^^^Sa^^!f^ 
pending in several divisions, or before different judges of 
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the same cliyisioii> such order may be made by tbe Cotut or 
judge before wbom the interpleader proceeding may be taken, 
and shall be entitled in all sucb causes or matter ; and any 
each order (subject to the right of appeal) shall be binding 
on the parties in all such causes or matters. 

Costs, &C. 15. The Court or a judge may, in or for the purposes of 
any interpleader proceedings, make all such orders as to costs, 
and all other matterSf as may be just and reasonable. 

Sheriff's 16. Where a claim is made to or in respect of any goods or 

chattels taken in execution under the process of the Court, it 
shall be in writing ; and upon the receipt of the claim the 
sheriff or his officer shall forthwith give notice thereof to the 
execution creditor according to Form 28 in Appendix B., or 
to the like effect, and the execution creditor shall, within four 
days after receiTing the notice, give notice to the sheriff or 
his officer that he admits or disputes the claim according to 
Form 29 in Appendix B. , or to the like effect. If the execution 
creditor admits the title of the claimant and gives notice as 
directed by this rule, he shall only be liable to such sheriff or 
officer for any fees and expenses incurred prior to the receipt 
of the notice admitting the claim. 

'WUh' 16a. When the execution creditor has given notice to the 

Bti^S, ^ sheriff or his officer that he admits the claim of the claimant, 
the sheriff may thereupon withdraw from possession of the 
goods claimed, and may apply for an order protecting him 
from any action in respect of the said seizure and possession 
of the said goods, and the judge or master may make any 
such order as may be just and reasonable in respect of the 
same : Provided always that the claimant shall receive notice 
of such intended application, and, if he desires it, may attend 
the hearing of the same, and, if he attend, the judge or 
master may, in and for the purposes of such application, 
make all such orders as to costs as may be just and reason- 
able* 

Coiits'in 17. Where the execution creditor does not in due time, ,88 
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directed by the last preceding rale, admit or dispute the £itle intetr- 
of the claimant to the goods or chattels, and the claimant P***"*'' 
does not withdraw his claim thereto by notice in writing to 
the sheriff or his officer, the sheriff may apply for an inter- 
pleader summons to be issued ; and should the claimant with- 
draw his claim by notice in writing to the sheriff or his 
officer, or the execution creditor in like manner serve an 
admission of the title of the claimant prior to the return day 
of such summons, and at the same time give notice of such 
admission to the claimant, the judge or master may, in and 
for the purposes of the interpleader proceedings, make all 
such orders as to costs, fees, charges, and expenses as may 
be just and reasonable. 

23 & 24 Vict. c. 126 (Common Law Peoceduee Act, 1860). 

§ 17. The judgment in any such action or issue as may be 
directed by the Court or j udge in any interpleader proceedings, 
and the decision of the Court or judge in a summary manner, 
shall be final and conclusiye against the parties and all per- 
sons claiming by, from, or under them. 

36 & 37 ViOT. 0. 66 ( Jtjdicatuee Act, 1 873). 

§ 25, sub-sect. 6. Any absolute assignment by writing 
under the hand of the assignor (not purporting to be by way 
of charge only) of any debt or other legal chose in action, of 
which express notice in writing shall have been given to the 
debtor, trustee, or other person from whom the assignor would 
have been entitled to receive or claim such debt or chose in 
action, shall be and be deemed to have bedn effectual in law 
(subject to all equities which would have been entitled to 
priority over the right of the assignee if this Act had not 
passed) to pass and transfer the legal right to such debt and 
chose in action from the date of such notice, and all legal and 
other remedies for the same, and the power to give a good 

0. 11 
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difloharge for the same, "wifhout the ooncarrence of the 
assignor: Provided always, that if the debtor, trustee, or 
other person liable in respect of such debt or chose in action 
shall have had notice that such assignment is disputed by 
the assignor or anyone claiming under him, or of any other 
opposing and conflicting claims to such debt or chose in action, 
he shall be entitled, if he think fit, to call upon the several 
persons making claim thereto to interplead concerning the 
same, or he may, if he think fit, pay the same into the High 
Oourt of Justice under and in conformity "with the provisions 
of the Acts for the relief of trustees. 



Power to 
transfer 
inter- 
pleader 
inrooeed- 
mgsinto 
County 
Court. 

28&29 
Yict. c. 99. 



30&31 
Yict. c 142. 



47 & 48 YlCT. 0. 61 (JUDICATUEB AoT, 1884). 

§ 17. If it shall appear to the Court or a judge that any 
proceeding now pending or hereafter commenced in the High 
Court of Justice by way of interpleader, in which the amount 
or value of the matter in dispute does not exceed the sum of 
£500 (being the limit of the equitable jurisdiction given to 
County Courts by the County Courts Act, 1865) may be 
more conveniently tried and determined in a County Court, 
the Court or judge may at any time order the transfer thereof 
to any County Court in which an action or proceeding might 
have been brought by any one or more of the parties to such 
interpleader against the others or other of them, if there had 
been a trust to be executed concerning the matter in question; 
and every such order shall have the same effect as if it had 
been for the transfer of a suit or proceeding under § 8 of 
the County Courts Act, 1867 ; and the County Court shall 
have jurisdiction and authority to proceed therein, as may be 
prescribed by any County Court rules for the tune being in 
force. 
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STATUTES AND OEDEES KEGULATTNTG INTEE- 
PLEADEE PEEVIOUSLY TO 1883. 

1 & 2 Will. IV. o. 58. 

-4» Ad to enable Courts of Law to give relief against adverse 
claims made upon ^persons having no interest in the subject 
of such claims. [20th October, 1831.] 

Whebeas it often liappens that a person sued at law for 
the recovery of money or goods wherein he has no interest, 
and which are also claimed of him by some third party, has 
no means of relieying himseK from such adverse claims but 
by a suit in equity against the plaintiff and such third person, 
usually called a bill of interpleader, which is attended with 
expense and delay ; for remedy thereof be it enacted by the 
King's most excellent Majesty, by and with the advice and 
consent of the Lords spiritual and temporal and Commons in 
this present Parliament assembled, and by the authority of 
the same, that upon application made by or on the behalf of XIpon ap- 
any defendant sued in any of his Majesty's Courts of Law at by adefen* 
Westminster, or in the Court of Common Pleas of the County ^t in aji 
Palatine of Lancaster, or the Court of Pleas of the County assuinpsit, 
Palatine of Durham, in any action of assumpsit, debt, detinue, &c., statiiig 
or trover, such application being made after declaration, and right in the 
before plea, by affidavit or otherwise, shewing that such siSnect- 
defendant does not cMm any interest in the subject-matter ^\ ^tdx6. 
of the suit, but that the right thereto is claimed or supposed pArty) the 
to Wong to some anrd party who lias SUM or ifl e^ted to SSS?^ 

11(2) 
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third party sue for the same, and that such defendant does not in any 
md^^- iiiai^©r collude with such third party, but is ready to bring 
tain or into Court or to pay or dispose of the subject-matter of the 
hL cSLim. ^tion in such manner as the Court (or any judge thereof) 
and in the may order or direct, it shall be lawful for the Court, or any 
S^p^^ judge thereof, to make rules and orders calling upon such 
oeedings third party to appear and to state the nature and particulars 
^^r^ of his claim, and maintain or relinquish his claim, and upon 
such rule or order to hear the allegations as well of such 
third party as of the plaintiff, and in the meantime to stay 
the proceedings in such action, and finally to order such 
third party to make himself defendant in the same or some 
other action, or to proceed to trial on one or more feigned issue 
or issues, and also to direct which of the parties shall be 
plaintiff or defendant on such trial, or with the consent of 
the plaintiif and such third party, their counsel or attomies, 
to dispose of the merits of their claims and determine the 
same in a summary manner, and to make such other rules 
and orders therein, as to costs and all other matters, as may 
appear to be just and reasonable. 
Judgment § 2. And be it further enacted, that the judgment in any 
Son tTto ff^^ action or issue as may be directed by the Court or judge, 
iinaL and the decision of the Court or judge in a summary manner , 

shall be final and condusiye against the parties, and all 
persons claiming by, from, or under them. 
If sach § 3. And be it fmiher enacted, that if such third party 

^Sl St^ shall not appear upon such rule or order to maintain or 
appear, relinquish his claim, being duly served therewith, or shall 
Courtmay ^®S^®^ ^^ refuse to comply with any rule or order to be 
bar his made after appearance, it shall be lawful for the Court or 
™^\, the J^^te® ^ declare such third party, and all persons claiming 
original by, from, or under him, to be for ever barred from prose- 
defendant, cuting his claim against the original def endant, his executors 
or administrators ; saying nevertheless the right or claim of 
such third party against the plaintiff; and thereupon to make 
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sncli order between the defendant and the plaintifP, as to 
costs and other matters, as may appear just and reasonable. 

§ 4. Provided always, and be it further enacted, that no Ptoyiso as 
order shall be made in pursuance of this Act by a single ^^^ 2? 
judge of the Court of Pleas of the said County Palatine of a single 
Durham who shall not also be a judge of one of the said J'**^' 
Courts at Westminster, and that every order to be made in 
pursuance of this Act by a single judge not sitting in open 
Court shall be liable to be rescinded or altered by the Court 
in like manner as other orders made by a single judge. 

§ 5. Provided also, and be it further enacted, that if upon If a indce 

application to a judge, in the first instance or in any later ™Sl 

stage of the proceedings, he shall think the matter more fit more fit 

for the decision of the Court, it shaU be lawful for him to 1?'.^^®J®" 

' dfflon ox 

refer the matter to the Court ; and thereupon the Court shall the Oomrt, 
and may hear and dispose of the same in the same manner 1^°"^? 
as if the proceeding had originally commenced by rule of 
Court instead of the order of a judge. 

§ 6. And whereas difficulties sometimes arise in the execu- For relief 
tion of process against goods and chattels, issued by or under ^^^^ 
the authority of the said Courts, by reason of claims made to officers in 
Bach goods and chattels by a^gnees of bankrupts and other ^^^ 
persons, not being the parties against whom such process has against 
issued, whereby sheriffs and oiher officers are exposed to the §-^ 
hazard and expense of actions ; and it is reasonable to afford 
relief and protection in such cases to such sheriffs and other 
officers ; be it therefore further enacted, that when any such 
claim shall be made to any goods or chattels taken or intended 
to be taken in execution under any process, or to the proceeds 
or yalue thereof, it shall and may be lawful to and for the 
Court from which such process issued, upon application of 
such sheriff or other officer, made before or after the return 
of such process, as well before as after any action brought 
against such sheriff or other officer, to call before them, by 
rule of Court, as well the party issuing such process as the 
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paity maldzig snch claim, and thereapoii to ezerdBe, for tlie 

adjustment of suoh claims and the relief and protection of 

the sheriff or other officer, all or any of the powers and 

authorities hereinbefore contained, and make such roles and 

decisions as shall appear to be just, according to the circam- 

stances of the case : and the costs of all such, proceedings 

shall be in the discretion of the Court. 

Bnlety § 7. And be it farther enacted, that all roles, orders, 

2^2SS^^ matters, and decisions to be made and done in pursuance of 

pnnnaiioe this Act, except only the affidavits to be filed, may, together 

^ **ibe^^ ^*^ *^® declaration in the cause (if any), be entered of record, 

entered with a note in the margin expressing the true date of such 

^^^mda ®^^» to the end that the same may be evidence in future 

eridenoe. times, if required, and to secure and enforce the payment of 

costs directed by such order ; and every such rule or order 

80 entered shall have the force and effect of a judgment, 

except only as to becoming a charge on any lands, tenements, 

CoBfaL or hereditaments; and in case any costs shall not be paid 

within fifteen days after notice of the taxation and amount 

thereof given to the party ordered to pay the same, his agent 

or attorney, execution may issue for the same by fieri faciM 

or capicta ad satie/aciendum, adapted to the case, together 

with the costs of such entry, and of the execution, if hj fieri 

WritB. fadaa; and such writ and writs may bear teste on the day 

of issuing the same, whether in term or vacation ; and the 

SherifTs sheriff or other officer executing any such writ shall be 

f®^- entitled to the same fees, and no more, as upon any mTm'Iftr 

writ groimded upon a judgment of the Court. 
Upon any § 8. And whereas by a certain Act made and passed in the 
^m^der ^^ session of Parliament, intituled ** An Act to improve the 
1 Wm. IV. Proceedings in Prohibition and on Writs of Mandamus," it 
tt^^Ac?* was, among other things, enacted, that it should be lawful 
the Oo^ for the Court to which application may be made for any such 
to exer- .^^ ^f mandamus as is therein in that behalf mentioned, to 

CISO BtlCll 

make rules and orders calling not only upon the person to 
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whom sach writ may be required to be issued, but also all powenaad 
and every other person haying or claiming any right or ^^^ ^JJ"*^ 
interest in or to the matter of such writ, to shew cause ore giyen 
against the issmng of such writ and payment of the costs of ^^^^' 
the application, and upon the appearance of such other this Act 
person in compliance with such rules, or, in default of 
appearance after service thereof, to exercise all such 
powers and authorities, and to make all such rules and 
orders applicable to the case, as were or might be given or 
mentioned by or in the Act passed during that present 
session of Parliament for giving relief against adverse 
claims made upon persons having no interest in the subject 
of such claims ; and whereas no such Act was passed during 
the then present session of Parliament, be it therefore enacted, 
that upon any such application as is in the said Act and 
hereinbefore mentioned, it shall be lawful for the Court to 
exerdse all such powers and authorities, and make all such 
rules and orders applicable to the case, as are given or 
mentioned by or in this present Act. 

By 1 & 2 Yict. c. 45, § 2, a judge of the Common Law 
Courts was given the same jurisdiction in sheriff's inter- 
pleader as 1 & 2 Will. IV. c. 58, had conferred upon the 
Common Law Courts. 

By 8 & 9 Yict. c. 109, § 19, the proceedings by way of 
feigned issues were abolished. 

23 & 24 ViOT. 0. 126 (C. L. P. Aor, 1860). 

§ 12. Where an action has been commenced in respect of lateiplea- 
a common law claim, for the recovery of money or goods, or ^^ ^^f^ ^ 
where goods or chattels have been taken or are intended to though 
be taken in execution under process issued from any one of ^^^ ^'^^ 
the Superior Courts, or from the Court of Common Pleas at monozxgin. 
Lancaster or the Court of Pleas at Durham, and the defen- 
dant in such action, or the sheriff or other officer, has applied 
{or relief under the provisions of an Act made and passed in 
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the session of Parliament Held in the first and second yeajr 
of the reign of his late Majesty King William the Fourth^ 
1 &2W]n« intituled ''An Act to enable Courts of Law to give relief 
^* ®* ' against adyerse claims made upon persons haying no interest 
in the subject of such claim," it shall be lawful for the Court 
or a judge to whom such application is made to exercise all 
the powers and authorities given to them by this Act and the 
hereinbefore-mentioned Act passed in the session of Parlia- 
ment held in the first and second years of the reign of his 
late Majesty King WiUiam the Fourth, though the titles of 
the claimants to the money, goods or chattels in question, on 
to the proceeds or value thereof, have not a common origin, 
but are adverse to and independent of one another. 

Court or § 13. When goods or chattels have been seized in execution 
Si^SlJ ^y ^ sheriff or other officer under process of the above- 
of goods mentioned Courts, and some third person claims to be entitled, 

cacwotton. ^^"^^^^ * ^^ ^^ ^^ ^^ otherwise, to such goods or chattels, by 
way of a security for a debt, the Court or a judge may order 
a sale of the whole or part thereof, upon such terms as to 
payment of the whole or part of the secured debt or otherwise 
as they or he shall think fit, and may direct the application 
of the proceeds of such sale in such manner and upon such 
terms as to such Court or judge may seem just. 

Power to § 14. Upon the hearing of any rule or order calling upon 

jS to P^"^^"^ .*^ ^PP^" ^^ ^^^ ^^ ""^^^^ ^^ particulars of their 
decme claims, it shall be lawful for the Court or judge wherever, 

?™°™f^y from the smallness of the amoimt in dispute or of the value 

cases, of the goods seized, it shall appear to them or him desirable 

and right so to do at the request of either party, to dispose of 

the merits of the respective claims of such parties, and to 

determine the same in a summary manner, upon such terms 

as they or he shall think fit to impose, and to make such other 

rules and orders therein as to costs and all other matters as 

may be just. 

^P**^ § 15. In all oases of interpleader proceedings where the 
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question is one of law, and the facts are not in dispute, the he stated 
judge shall be at liberty, at his discretion, to decide the JJ^^^^"^ 
question without directing an action or issue, and, if he shall pufeed. 
think it desirable, to order that a special case be stated for 
the opinion of the Court. 

§ 16. The proceedings upon such case shall, as nearly as Prooeed- 
may be, be the same as upon a special case stated under "The JSeci^oaae 
0. L. P. Act, 1852 " ; and error may be brought upon such in Court 
case ; and the provisions of ** The C. L. P. Act, 1854," aa to ^^^ 
bringing error upon a special case, shall apply to the pro- 
ceedings in error upon a special case under this Act. 

§ 17. The judgment in any such action or issue as may be Judgmoit 
directed bytiie Court or judge in any interpleader proceed- |^j, whea 
ings, and the decision of the Court or judge in a summary to hefinaL 
manner shall be final and conclusive against the parties and 
all persons claiming by, from, or under them. 

§ 18. All rules, orders, matters, and decisions to be made Bules, 
and done in interpleader proceedings under this Act (except- ^aJ^l^ 
ing only any affidavits) may, together with the declaration in mteiplea- 
the cause, if any, be entered of record, with a note in the ^S^mS 
margin expressing the true date of such entry, to the end that may be 
the same may be evidence in future times, if required, and, ^orad^imd 
to secure and enforce the payment of costs directed by any made evi- 
such rule or order ; and every such rule or order so entered ^®*"*' 
shall have the force and effect of a judgment in the Superior 
Courts of Common Law. 

EuLES OF S. C. 1875, 

Order I, Bule 2. With respect to interpleader, the pro- later- 
cedure and practice now used by Courts of Common Law ^J^JSLe 
iLnder the Interpleader Acts, 1 & 2 Will. lY. c. 58, and 23 & proBerved. 
24 Yict. c. 126, shall apply to all actions and all the divisions 
of the High Court of Justice, and the application by a defen- 
dant shall be made at any time after being served with a writ 
of summons and before delivering a defence. 
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FOBMS IN STAKEHOLDEB'S INTEEPLEADEB. 

FOBM 1. 
InTEBPLEADEB SlTMMOlI^S BY StAKEHOLDEB. 

In fhe High. Court of Justice, 

Diyiflioii. 18 . No. < 

Between •••••• PlamtifFy 

and 



Defendant, 

Clainiant. 

Let all parties oonoemed attend the Master in Chanibers on 
day, the day of » 18 , at o'clock in the 
noon, on the hearing of an application on the part of 
that the plaintiff and the claimant appear and state the 
nature and particulars of their respective claims to the monies 
the subject-matter of this action, and maintain or relinquish 
the same ; and that it be referred to one of the masters to tax 
the defendant's costs of this action ; and that such costs when 
taxed be paid to the defendant out of the said subject-matter 
of this action ; and that all further proceedings in this action 
be stayed, and that the said claimant be restrained from com- 
mencing any proceedings against the defendant in respect of 
the subject-matter of this action, and that such other order 
may be made herein as may be deemed fit. 

Dated the day of , 18 . 

This summons was taken out by of , solicitor 

lor 

To A, B. the said plaintiff, and to K F, the said claimants 
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FOBM 2. 
DeFENDAITT'S AfFIDAYIT IK STJPPOBT OP HIS SUMMOITS* 

In the High Oouit of Justioe, 

DiyiBiozi. 1880, A. No. 100. 

Between Plaintiff , 

and 
Defendant. 

I, y of [here insert ctddresa], the defendant in the 
aboye action, make oath and say as follows : — 

1. The writ of sommons herein was issued on the day 
of , 1880, and was served on me on the day of , 
1880. I have not yet deliyered a statement of defence herein. 

2. The action is brought to recover 

The said* in my possession, but I daim no interest 
therein. 

3. The right to the said subject-matter of this action has 
been and is daimedf by one , whoj 

4. I do not in any manner collude with the said , or 
with the above-named plaintiff, but I am ready to bring into 
Court or to pay or dispose of the said in such manner as 
the Court may order or direct. 

Sworn at , the day of , 1880. 

Before me 
This affidavit is filed on behalf of the 



EOBM 3. 

Affidavit by Claimant in sttfpobt of his Claim. 

[Title, &c. as in Form 2.] 
I, E, jP., of , make oath and say as follows : — 
1. I have read the affidavit of the defendant sworn in this 

♦ "Is" or "are." 

t If olaim in writing make the writing an exhibit. 

i State ezpectatloxi of suit, or that he has already sued. 
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action on , and I say that the therein mentioned is 
my property and I daim it as such. 

2. [iTere staie briefly the natttre of the daimanfB claim to the 
property,'] 

Sworn [<&e*, oa at end of Form 2]. 



Fobm4. 

Afftdayit of Sebyioe of Sxthmoks. 

In the High Court of Justice, 
Division. 

Between A.B,^ Plaintiff, 
and 
C, D,y Defendant, 
and 
E, F,, Claimant. 

I, , of , solicitor for the above-named , 

make oath and say as follows : — 

I did on the day of , 1880, before the hour of 

in the noon, serve the claimant F, F. in this 

action with a true copy duly stamped of the summons Hereto 
annexed, marked A., by leaving it at the of the said 

E, F,, situate , with there. {_If the eummona he 

served personally on the daimanty state it eo.] 

Sworn [&c,j as at end of Form 2]. 
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EOBM 5. 

Obdes dismissing^ Defendaitt's AFFiioATioir FOB Intsb- 

FLEADEB. 

In the High Conrt of Justice, 

Diyision. 1880 A., No. 100. 

» Master in Chambers. 

Between A, B,y Plaintiff, 
and 
C, D,y Defendant, 

and 
E. F., Claimant. 

Upon hearing , and upon reading the affidavit of 

, filed the day of , 1880, and 

It is ordered that the application of be dismissed* 

with costs to be taxed and paid by the to the [or, 

that the costs of and occasioned by this application be the 
in any event]. 
Dated the day of , 1880. 



Fobm6. 

Obdeb BABBixa THE Cladcaih:. 

In the High Court of Justice, 

Division. 1880, A. No. 100. 

, Master in Chambers. 

Between Plaintiff, 

and 

Defendant, 
and 

Claimant. 

Upon hearing , and upon reading the affidavit of 

9 filed the day of , 1880, and 

* If the diHmiHsal be with costs, add these words. 
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It is ordered fhat the olaunant be barred, that no farther 
prooeedings be taken in the action by the aboye-named 
plaintiff, against the above-named defendant, that the 
monies [describe euhfed-matter of Utigation] be paid oyer by 
the aboye-named defendant to the aboye-named plaintiff, 
and that the costs of this application be 

Dated the day of , 18 • 



Eobm7. 

ObDES SUBSTlTUTJLNa CLAIMANT AS DEFEBrBAST JK THE 

Acnow. 

In the High Oonrt of Justice, 

Division. 18 , No. . 

, Master in Chambers. 

Between Plaintiff, 



and 
and 



Defendant, 



Claimant. 

Upon hearing , and upon reading the afi&dayit of , 
filed on the day of » 18 , and 

It is ordered that the aboye-named claimant be substituted 
as defendant in this action, in lieu of the present defendant, 
and that the costs of this application be • 

Dated the day of , 18 • 
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Fobm8, 

Obdeb DZBEOTHfra Isstte bbtween Plaintipf Ajm 

GiiAiMAirr. 

[^Title as in Form 7.] 

Upon hearing , and upon reading the a£GldaTit of , 
£led on the day of > 18 , and 

It is ordered that all further proceedings in this action 
against the defendant be stayed, and that the said plaintiff 
and the said [claimant'] be restrained from proceeding 

against the said defendant to recoyer the for which this 

action is brought. 

And it is further ordered that the said defendant do retain 
possession of the until further order [or, forthwith pay 

into the hands of one of the Masters of this Oourt the said 

And it is further ordered that the plaintiff and the said 

, claimant, proceed to the trial of an issue in the High 

Oourt of Justice, in which the plaintiff shall be plaintiff and 

the [claimanif] defendant, and that the question to be 

tried shall be whether [here state the question at iaam]. 

And it is further ordered that this issue be prepared and 
delivered by the plaintiff therein within from this date, 

and be returned by the defendant therein within days, 

and be tried at 

And it is further ordered that the question of costs, and all 
further questions, be reseryed until after the trial of the said 
issue. 

Dated the day of , 18 • 
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EoBM 9< 

Obdibb Summabily DETEBMnnira the Matteb. 

In the High Court of Justice, 

Diyisiour 18 • No. • 

, Master in Chambers. 

Between Plaintiff, 

and 

Defendant, 
and 

Claimant. 

Ik 

The plaintiff and the claimant haying requested and con- 
sented that the merits of their claims be disposed of and 
determined in a summary manner, now upon hearing , 

and upon reading the affidayit of , filed the day 

of > 18 , and 

It is ordered that 

And that the costs of this application be « 

Dated the day of , 18 . 



PoBM 10. 

FOBM OF ISSTJB. 



See the form of issue in sheriff's interpleader lpo8t. 
Form 10, in Appendix Z>.]. With the slight necessary 
alterations, that form is equaUy available for an issue in 
stakeholder's interpleader. 
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FOBIC 11. 
ObDEB DIBECTINa SPECIAL OASE. 

[^Heading as in Form 7.] 

Upon healing , and upon reading the affidavit of » 
filed on the day of > 18 , and 

It is ordered that all further proceedings in this action 
against the defendant be stayed, and that the said , the 

plaintiff, and the said , the claimant, be restrained from 
proceeding against the said defendant to recoyer the for 

which this action is brought. 

And it is further ordered that the said , the defen- 

dant, do retain possession of the until further order 

[or, forthwith pay into the hands of one of the Masters of 
this Court the said ]. 

And it is further ordered that the question as to the right 
to the said goods [or, monies], as between the plaintiff and 
the claimant, be tried by means of a special case to be agreed 
upon between the said plaintiff and the said claimant, such 
special case to be prepared by the plaintiff and submitted to 
the said claimant or his solicitor within days, and 

returned approyed by the said claimant within days. 

And that any question that may arise as to the form, of 
such case be submitted to, and determined by, the Master 
sitting at Chambers. 

And it is further ordered that the question of costs and all 
further questions be reseryed until after the hearing of the 
said special case. 
. Dated the day of , 1& . 



c. 12 
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EOBM 12. 

EiEBi Eaoias ok Obdisb fob Oosts. 

In iho High Court of Jnstioe, 

DiTision. 18 • No. • 

Between Plaanti£E» 

and 

Defendant, 

and 
Claimant. 

Yictoria, by the grace of God of the United Kingdom of 
Great Britain and Ireland, Queen, Defender of the Paith, to 
the sheriff of , greeting : We command you that of the 

goods and chattels of , in your bailiwick, you cause to 

be made the sum of £ , for certain costs which by an 

order of our High Court of Justice, dated the day of 

f 18 , were ordered to be paid by the said to 

, and which haye been taxed and allowed at the said 
snm, and interest on the said sum at the rate of £4 per 
centum per annum, from the day of > 18 , and 

that you haye the said sum and interest before us in our said 
Court, immediately after the execution hereof, to be rendered 
to the said • And in what manner you shall haye 

executed this our writ make appear to us immediately after 
the execution hereof. And haye there then this writ. 

Witness, Hugh McCahnont, Earl Cairns, Lord High Chan- 
cellor of Great Britain, the day of , 18 . 

Leyy £ , and £ for costs of execution, &c., and 

also interest on £ at £4 per centum per annum from the 

day of , 18 , until payment, besides sheriffs 

poundage, officers* fees, costs of leyying, and all other legal 

incidental expenses. 

This writ was issued by , of , agent for , 

of I soHcitor for the 

The is a , and resides at , in your bailiwick. 
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FOBM 13. 

PABTIOTTItABS TO BE DEUVEBED BY OLAniAJST WHEN InTHB- 
PLEADEB TBAirSEEBBED FBOM THE BiaH OOTTBT. 

In the Comity Oonrt of , Holden at 

Between ul. B. 

[Addresa and deacriptum] 
and 
£/• F» 

[Addresa and deacripti<m]» 

The following are the names and addresses of the parties 
and solicitors to the interpleader proceedings directed to be 
transferred to this Court by order dated : 

yiz, :— of the claimant, A, B,y of [addreaa amd deacription'] ; 
of his solicitor, C, i>., of [addreaa amd deacriptum] ; 
of the execution creditor, E. F., of [addreaa a/nd deacHp^ 

turn]; 
of his solicitor, G. H.y of [addreaa and deacriptum]. 
The proceeding transferred is an issue to try whether 
certain goods seized by the sheriff of Middlesex, under an 
execution from the High Court, in an action in which the 
said E, F, was plaintiff and J, K, defendant, are the property 
of the said A. B., the claimant, or of the said F. jP., the 
execution creditor. 

I request that the said issue may be entered for hearing. 

[Claima/ntJ] 
To the Begistrar. 



12(2) 
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FOEMS IN SHEEIFF'S INTEEPLEADEE. 

EOBM 1. 

Shertff*s Intebfleadeb Sxthmoks. 

In the High Court of Justice, 

Diyision. 18 • No. • 

, Master in Chambers. 

Between Plaintiff, 

and 

Defendant, 

and 
Claimant. 

Let all parties concerned attend the Master in Chambers on 
day, the day of , 18 , at o'clock in 

the noon, on the hearing of an application on the part 

of the sheriff of that the plaintiff and the claimant 

appear and state the nature and particulars of their respectiye 
claims to the goods and chattels seized by the above-named 
sheriff , under the writ of fieri fadaa issued in this 

action, and maintain or relinquish the same and abide by 
such order as may be made herein, and that in the meantime 
all further proceedings be stayed. 

Dated the day of , 18 • 

This summons was taken out by , of , solicitor 

for 

To \tTie plainlif], w[i<l Ifhedairn^rdiyrclaiinants]. 
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Fobm2. 

Sbdeeief's Affidavit m Stjppobt op Sxjmmons. 

In the High Court of Justice, 

Diyision. 18 • No. • 

Between •••••• Plaintiff, 

and 

Defendant, 

... . Claimant. 

I, of , officer to the sheriff of , make oath 

and say as follows : 

1. On the day of last, I took possession of 
certain goods and chattels in the house of the aboye-named 
defendant, situate at , in the county of , under a 
writ oi fieri facias issued out of the above-named Diyision of 
the High Court in this action, directed to the said sheriff, 
and commanding him to cause to be levied of the goods and 
chattels of the above-named defendant £ , and interest 
thereon, which sums the above-named plaintiff had recovered 
in this action against the said defendant, and endorsed to 
levy the whole besides sheriff's poundage, officers' fees, and 
other expenses of execution, and also by virtue of a warrant 
of the said sheriff granted on the said writ and to me directed, 
I still remain in possession of the said goods and chattels as 
such sheriff's officer. 

2. On the day of , I was served with a written 
notice, of which the following is a copy [here copy the dairn^ 
ant* 8 notice. If notice not in writing state its effect shortly hut 
accurately'], 

3. I make this application solely on my own behalf as officer 
to the said sheriff, and at my own expense and for my own 
indemnity. Neither the said sheriff nor myself in any way 
collude with the said claimant or the said plaintiff. 

Sworn. [<fcc., as in Form 2 in Appendix C], 
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For foim of claiTnanfs affidavit, see Foim 8 in 



FOBMB 4 ASD 5. 

For f onns of order dismissmg the sherifPs application, or 
Bommanly dedding by oonsent or otherwise, see Fonns 6 and 9 
in Appendix C. 



Fobm6. 

Qbdes BABsnro Gladcavt. 

In the High Gonrt of Justice, 
Division* 

in Chambers. 
Between Plaintiff, and Defendant, 

and 
Between Claimant, and Respondent. 

Upon hearing , and npon reading the affidavit of 

, filed the day of > 18 , and 

It is ordered that the claimant he barred, and that no action 
be bronght against the above-named sheriff, and that the costs 
of this application be 
Dated the day of , 18 • 
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Fobk7. 

Obdeb tos Shebiff to withdraw. 

In fhe High Court of Justioe, 

Queen's Bench Diyision. 
Master , Master in Ghambers. 

Between Plaintiff, 

and 
• ••••• Defenda;it, 

Claimant. 

Upon hearing the solicitorB for the plaintiff, the claimant, 
and the sheriff of , and reading the affidavit of 

It is ordered that the sheriff withdraw from possession of 
the goods seized by him nnder the writ of fieri fadaa herein 
and claimed by the claimant, that no action be brought. 

And that the pay to the the costs of the inter- 

pleader to be taxed, and possession money to the sheriff. 

Dated the day of , 189 . 



EgbmS. 

Obdeb dibbotino Isstte. 

In the High Court of Justice, 

Diyision. 18 • No. • 

Master in Chambers. 

Between Plaintiff, 

and 

• . . . • Defendant, 
and between 

• . • • • Claimant, 
and the said , execution creditor, and 

the sheriff of Bespondents. 

Upon hearing , and upon reading the affidavit of 

, filed the day of > 18 , and 
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It Ib ordered that the said eheiifE proceed to sell the goods 
seized by him under the writ oi fieri faciaa issued herein and 
claimed by the claimant, and pay the net proceeds of the sale, 
after deducting the expense thereof, into Court in this cause, 
to abide further order herein. 

And it is further ordered that the parties proceed to the trial 
of an issue in the High Court of Justice, in which the said 
claimant shall be the plaintrS, and the said execution creditor 
shall be the defendant, and that the question to be tried shaU 
be whether at the time of the seizure by the sheriff the goods 
seized were the property of the claimant as against the exe- 
cution creditor. 

And it is further ordered that this issue be prepared and 
delivered by the plaintiff therein within from this date, 

and be returned by the defendant therein within days, 

and be tried at 

And it is further ordered that the question of costs and all 
further questions be reserved until after the trial of the said 
issue, and that no action shall be brought against the said 
sheriff for the seizure of the said goods. 

Dated the day of , 18 . 



Eorm9. 
Anothee Order directing Issue. 
^ [^Heading as in No. 6.] 

Upon hearing , and upon reading the affidavit of , 
filed the day of > IB , and 

It is ordered that upon payment of the sum of £ into 

Court by the said claimant within from this date, or 

upon his giving within the same time security to the satis- 
faction of the Master [or as the case may he] ioi the payment 
of the same amount by the said claimant, according to the 
directions of any order to be made herein, and upon payment 
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to the aboye-named ahorifl of the possession money from this 
date, the said sheriff do withdraw from the possession of the 
goods seized by him under the writ ot fieri facuu herein and 
daimed by the claimant. 

And it is further ordered that imless such payment be 
made or security given within the time aforesaid, the said 
sheriff proceed to sell the said goods and pay the proceeds of 
the sale, after deducting the expenses thereof, and the posses- 
sion money from this date, into Court in the cause, to abide 
further order herein. 

And it is further ordered that the parties proceed, &c. 

And it is further ordered that this issue, &o. 

And it is further ordered that the question of costs, &c 

Dated the day of , 18 • 
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Anotheb Okdeb dibeotino ak Isstte. 

[Heading as in Form 6.] 

Upon hearing , and upon reading the affidavit of , 

filed the day of > 18 , and 

It is ordered that upon payment of the sum of £ into 

Court by the said claimant, or upon his giving security to the 
satisfaction of the Master [or as the case may te"] for the pay- 
ment of the same amount by the claimant, according to the 
directions of any order to be made herein, the above-named 
sheriff withdraw from the possession of the goods seized by 
him under the writ oifi^i facias issued herein. 

And it is further ordered that in the meantime and until 
such payment made or security given the sheriff continue in 
possession of the goods, and the claimant pay possession 
money for the time he so continues, unless the claimant 
desire the goods to be sold by the sheriff, in which case the 
sheriff is to sell them, and pay the proceeds of the sale, after 
deducting the expenses thereof and the possession money 
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irom this date» into Qouzfc in this oinsa.fo. alnide forflieir 
oidor luxrain* 

And it IB far&er ordered that the parties prooeed, &o. 

And it is farther ordered that this issue, &c 

And it is further ordered that the question of costs, &o. 

Dated the day of , 18 • 



FOBM 11. 
iNTEBPIiBADEa ISBITB.* 

In the High. Court of Justice, 
Diyision. 

Between Plaintiff, 

and 



Defendant. 



Interpleader issue. 

Delivered the day of , by , solicitor for the 

aboye-named plaintiffs, pursuant to an interpleader order of 
[the Honourable Mr. Justice ], dated 

The plaintiff, A. B.y affirms, and the defendant, (7.2)., de- 
nies, that the goods [here describe tJiem] seized, on the day 
of , in execution by the sheriff of , under a writ of 

fieri facias tested the day of , and issued out of 

the Diyision of Her Majesty's High Court of Justice, 

directed to the said sheriff for the haying of execution of a 
judgment of that Court, recoyered by the said ^. ^. in an 
action at his suit against M. N. were, or some part thereof 
was, at the time of the said seizure, the property of the said 
A. B, as against the said G, D, 

And it has been ordered by the Honourable Mr. Justice 

, {pTy by Master Smith], that the said question shall 

be tried by a Jury, and that the said matter should be tried 

at 
Therefore let a jury come, &c. 

* ThiB form of issue can with Blight yariatioiis be applied to the 
case of an issue in interpleader at tiie suit of an ordinary person, 
as well as at that of a sheriff. 
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EoBlt 12. 
ObDEB DIBBOTINa SfBOIAL OAfiXS. 
[Heading as in No, 6.] 

[TTie order wiU firei deal with the inUrim diepoiiUon of the 
property in dispute, and any one of the cowrees adopted reepeo^ 
Uvdy in the previous forme may he here adopted. The order 
toiU then proceed thus : — 2 

And it is further ordered that the questioii as to the light 
to the said goods [or, monies], as between the claimant and 
the plaintiff, be tried by means of a special case, to be agreed 
upon between the said claimant and the said plaintiff, sooh 
special case to be prepared by the claimant and submitted to 
the said plaintiff, withiu days, and returned approved 

by the said plaintiff within days. And that any ques- 

tion that may arise as to the form of such case be submitted 
to and determined by the Master sitting at Chambers. 

And it is further ordered that the question of costs and all 
further questions be reserved until after the healing of the 
said special case and that no action be brought against the 
said sheriff for the seizure of the said goods. 

Dated the day of , 18 • 

POBM 13. 
ObDBB SUHICABILY DISFOSINa THE MATTEB X7in)ER BULB 12 

OF Ordee LVn. 
[Heading as in No, 6.] 

Upon hearing , and upon reading the affidavit of , 
filed the day of > 18 , and 

It is ordered that the above-named sheriff proceed to sell 
enough of the goods seized under the writ of fieri faciaa issued 
in this action to satisfy the expenses of the said sale, the rent 
(if any) due, the claim of the claimant, and this ezeoution. 

And it is further ordered that out of the proceeds of the 
said sale (after deducting the expenses thereof and rent, if 
any) the said sheriff pay to the claimant the amount of his 
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said daim, and to the execution creditor the amount of his 
execution, and the residue, if any, to the defendant. 

And it is further ordered that no action be brought against 
the said sheriff, and that the costs of this application be 

Dated the day of , 18 • . 



FOBM 14. 

Obdee bemittinq to County Couet. 
[^Hedding as in Ko, 6.] 

Upon hearing the solicitors for the plaintilE, the clainiant, 
and the sheriff of , and upon reading the afi&dayit 

of 

It is ordered that, upon payment of the sum of £ and 

possession money from the date of this order to the said 
sheriff by the said claimant within seven days from this date, 
the said sheriff do withdraw from the possession of the goods 
seized by him under the writ oi fieri facias herein and claimed 
by the claiinant. 

And it is further ordered that unless such payment be 
made within the time aforesaid the said sheriff proceed to 
sell the said goods and retain the proceeds of the sale after 
deducting the expenses thereof and the possession money 
from this date. 

And it is further ordered that the said sum of £ , or 

the proceeds of the said sale (as the case may be) do abide 
the order of the judge of the County Court to whom the 
interpleader proceedings herein are hereinafter ordered to be 
transferred. 

And it is further ordered that the interpleader proceedings 
herein be transferred to the County Court of holden 

at 

And it is further ordered that the costs of this application 
be costs in the interpleader proceedings, and that no action 
be brought against the said sheriff for the seizure of the said 
goods. 

Dated the day of , 18 . 
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FosH 15. 

For the farm of an Interpleader Bond, the nsoal security 
required from the daimant, when he does not wish the goods 
seized to be sold, and wishes the sheriff to withdraw from 
possession of them, see Ghitty's Forms (11th edition), p. 6*77. 

For the forms in nsein the like proceedings in the Chancery 
Division, which are similar to, bnt somewhat more full than 
those in use at Common Law, see " Seton on Decrees," yoL i. 
p. 436 (5th edition), and ''Femberton on Judgments," p. 218 
(4th edition). 

FOBM 16. 

Notice of Claim to Goods taken in Execution. 

Take notice that A. B. has claimed the goods {or, certain 

goods) [where only certain goods are claimedy here enumerate 

them] taken in execution by the sheriff of , under the 

warrant of execution issued in this action. You are hereby 

required to admit or dispute the title of the said ^. ^. to the 

said goods, and giye notice thereof in writing to the said 

sheriff within four days from the receipt of this notice, failing 

which the said sheriff may issue an interpleader summons. 

If you admit the title of the said A,B,to the said goods, and 

give notice thereof in manner aforesaid to the said sheriff, 

you will only be liable for any fees and expenses incurred 

prior to the receipt of the notice admitting the claim. 

Dated, &c. 

(Signed) Sheriff of 
To the plaintiff. 

FOEM 17. 

Notice by Plaintiff of Admission ob Dispute of 

Title of Claimant. 

Take notice that I admit (or dispute) the title oiA,B,ix) 

the goods [or, to certain of the goods, namely {set them out) ] 

seized by you under the execution issued under the judgment 

in this action. 

(Signed) Plaintiff, or Solicitor. 

To the Sheriff and his officers. 
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FOEMS IN INTEEPLEADEE IN COUNTY COURTS. 

FOBM t. 

NonoE OF Cladc to Gk>0Ds taken in Execution. 

Onfer 27, ^«^® ^^*^<^ *^* ^- ^' ^^ oXshxie^ the goods [pr, certaiii 
BttU 1. goods] [i(;Aere only certain goods are daimed here enumerate 
tJiem] taken in execution by me under the warrant of execu- 
tion issued in this action. If you admit the title of the said 
A* B, to the said goods, and giye notice thereof to me by 
return of post, you will not be liable for any costs incurred 
after the receipt by me of your notice. 
Dated, &c. High Bailiff. 

To the Plaintiff. 



FOBM 2. 

Notice by Plaintiff of Admission of Title of 

Claimant. 

Order 27, Take notice that I admit the title of A. B.iio the goods 
Sule 1. seized by you under the execution issued under the jud^^ent 
in this action. 

Plaintiff. 
To the High Bailiff. 



APPENDIX £• 191 



Fobm3. 

NonoB TO Olaimast Bwmsa up a Qlaih to Gk>ODs taken 
IN EzxounoN to icake Deposit ob oiys SBOUBiTr. 

{^Heading as in No. 6.]] 

TVliereas you, A, B.y have daimed the goods [pry certain 61 ft 62 
goods] [where only certain goods are daimed hert enMmerafe J%^ *•' 
them] takeu in execution by me under the waxrant of 0f4^ 27 
execution issued in this action : ^^ l4* 

Take notice that you are hereby required, in accordance 
-with section 156 of the County Courts Act, 1888, either — 

(1) to deposit with me the amount of the yalue of the goods 

so claimed by you, such yalue to be fixed by appraise- 
ment in case of dispute, to be by me paid into Court 
to abide the decision of the judge, upon your claim ; 
or 

(2) to deposit with me the costs of keeping possession of 

such goods until such decision can be obtained ; or 

(3) to give me security by bond with sureties according 

to section 108 of the County Courts Act, 1888, and 
Order 29 of the County Court Bules, 1889, for the ' 
value of the goods so claimed by you ; 
and further take notice, that in default of your making 
deposit or giving security the goods will be sold as if no 
such claim had been made by you, and the proceeds paid 
into Court to abide the decision of the judge. 

High Bailiff. 
To 
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Fobm4. 

Fabtioitlabs of Olaik x7in)EB Intebpleadeb Stthmoits. 

In the County Oonrt of , holden at 

No. of Plaint. 

Between^. J? Flainliff, 

and 
CD. • • • • • Defendant. 

Order ^^ Take notice, that 1^' E. F,, of [20, Elizabeth Terraoe, 
BuU 4a. Islington, in the comity of Middlesex, dealer in furniture], 
claim certain goods and chattels, to wit [or, specified in the 
schedule hereunder written] taken in execution under pro- 
cess issuing out of this Court in this action, and mentioned 
in the interpleader summons, and that the grounds of my 
claim are that the said goods were assigned to me by an 
indenture dated the [28th day of May, 1850], and made 
between the said C. D., the defendant, of the one part, and 
me, the said E, F., the claimant, of the other part. 

And further take notice that I daim the sum of £20 
from the said A. B., the plaintiff and the high bailiff, for 
damages arising out of the said execution. And that the 
grounds of my claim are that they broke and entered my 
said house at Islington aforesaid, and that they there seized 
and took away the said goods and chattels under the said exe- 
cution. 
Dated, &c. 

(Signed) E. F., Claimant. 

To the execution creditor, and the 
high bailiff of this Court. 
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FOBM 5. 

Pabticulabs of Claim fob Bent uimEB Intebfleadeb 

Summons. 

IGommence as above,^ 

Take notice, that 0. D., the defendant, is my tenant of Order 27, 
[a certain house and premises] situate at in the ootinty 

of , and that the goods and chattels taken in execution 

under process issuing out of this Court in this action, and 
mentioned in the interpleader summons, were in and upon 
the said \house and premises']^ and that there was at the date 
of the said execution due to me from the said C, D, the sum 
of £ for [one year's"] rent of the said [hotise and premises], 

and that the same is still due and owing from the said C 2>. 
to me, and that I claim payment of the said sum of £ 
out of the proceeds of the said execution. 

Dated this day of 

(Signed) E, F. [wame, address, and description]. 

To the execution creditor, and the 
high bailiff of this Court. 



Fobm6. 

Intbbfi;eadeb Stjmmons to Execution Cbeditob. 

In the County Court of , holden at 

No. of Plaint. 

Between A, B Plaintiff, 

and 

CD Defendant, 

and 
E, F, Claimant. 

Whereas [here insert the name, address and description of 
claimant, so far as is then hnown] hath made a claim to 

c. 13 
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ceitain goods and chattelB [or, the proceeds of sale [or, 
yalne] of certain goods and chattels] taken in ezeeation 
under process issuing oat of this Gonrt at your instance, [or, 
certain rent alleged to be doe to him in reepectof and issuing 
out of the premises npon which certain goods and chattels 
were taken in execntion under process issuing out of tiiis 
Gomt at yonr instance] : 

You are therefore hereby SDnimoned to appear at a Gonrt 
to be holden at » on the day of » 18 , at the 

hoar of in the noon, when the said daim will be 

adjudicated upon, and sach order made thereupon as to the 
Coort shall seem fit. 

Dated this day of , 18 • 

B^gistrar of the Comt. 

To the execation creditor. 

Note. — TTie davmamt is oaUed v^pon five dear days at least 
hefore the day of hearing to ddiver to the high haUiff, or leave 
at the office of the Begistrar, two copies of the particulars of his 
dadm, and the high haUiff is required to forthwith send hy post 
to you or you/r solicitor one of the copies of such particulars. 



Fobm7. 

Intebfleadeb Sxthmoks to a QLADCAirr SETTma xtp a 
Qlaih to the Goods ob the Fbooeeds thebeof. 

[Same Treading as No, 6.] 

[Name, address and description of claimant'], yon are hereby 
summoned to appear at a Gonrt to be holden at , on the 

day of 9 18 , at the hour of in the 

noon, to support a daim made by you to certain goods and 
chattels [or, to the proceeds of sale [or, value] of certain 
goods and chattels] taken in execution under process issuing 
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out of this Gotut at the instance of [the execution creditor] ; 
and in default of your then establishing such claini the said 
goods and chattels will then be sold, and the proceeds thereof 
paid oyer [oTy the said proceeds of sale [pTy value] will be 
paid oyer] according to the exigency of the said process ; and 
take notice that you are hereby required, five clear days at 
least before the said day, to deliver to the high bailiff, or 
leave at my office, two copies of the particulars of the goods 
and chattels which [pTy the proceeds [or, value] whereof] are 
claimed by you, and of the grounds of your claim ; and in 
such particulars you shall set forth fully your name, address, 
and description ; and take notice, that in the event of your 
not giving such particulars as aforesaid, your claim wiU not 
be heard by the Court. 
To [the claimant above named]. 



Fo£M 8. 

IirrESFLEADEB SUHMONS TO A Ot.ATMANT SETTING X7F A 

Claim to Bent in besfeot of the Pbemises ttfon 
WHICH the Execution was Levied. 

[Same heading as No» 6.] 

[Na/mCy address and description of claimant^y you are hereby 
summoned to appear at a Court to be holden at , on the 

day of > 18 , at the hour of in the 

noon, to support a claim made by you to certain rent alleged 
by you to be due to you in respect of and issuing out of 
certain premises upon which certain goods and chattels were 
taken in execution under process issuing out of this Court at 
the instance of [the execution creditor] ; and in default of your 
then establishing such claim the said goods and chattels will 
then be sold, and the proceeds thereof paid over according to 
the exigency of the said process [or, if such goods and chattels 

13(2) 



^ I 



196 INTERPLEADER. 

shall have been then sold or the value thereof deposited in 
OoTirt, then the proceeds of such sale or the amount deposited 
wiU be paid oyer according to the exigency of the said pro- 
cess] ; and take notice, that you are hereby required, five 
clear days at least before the said day, to deliver to the high 
bailiff, or leave at my office, two copies of the particulars of 
the amount of the rent claimed by you, and of the period for 
which and of the premises in respect of which you claim such 
rent, and of the grounds of your claim ; and in such particu- 
lars you shall set forth fully your name, address, and descrip- 
tion ; and take notice, that in the event of your not giving 
such particulars as aforesaid, your claim will not be heard 
by the Court. 
To [t?ie claimant above named]. 



Fosm9. 
Intebfleadeb Stthmons to an Exeoxjtion Obeditob, 

AND TO THE HiGH BaILTFF, WHEBE CLAIMANT CLAIMS 

Damages as well as the Goods seized. 



In the County Court of , holden at 






No. of Plaint. 


Between A. B 


PlaiTitifP, 


and 




o. x/. • • • • • 


Defendant, 


and between 




£J» F% . • • • • 


Clamiant, 


and 




pAe eocecution creditor] and the 




high baiHfE of this Court . 


Respondents. 



Whereas [name, address, amd description of claim^nf\ hath 
made a claim to certain goods and chattels lor, to the pro- 
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ceeds of sale [or yalue] of certain goods and chattels] taken 
in execution under process issuing out of this Court at your 
instance, and hath also claimed from you and from the high 
bailiff of this Court the sum of £ for damages arising 

out of the said execution : 

Tou and the high bailiff are therefore hereby summoned 
to appear at a Court to be holden at , on the day 

of 9 18 , at the hour of in the noon, when 

the said daim, both as to the said goods and chattels [oVy 
the proceeds of sale [or, value] of the goods and chattels], 
and as to the said damages, will be adjudicated upon, and 
such order made thereupon as to the Court shall seem fit. 

To [the execution creditor'} and to the 
high bailiff of this Court. 

Note. — TJie claimant is called upon five dea/r days ai hast 
he/ore the day of hearing to deliver to the high haUiff, or leave 
at the office of the registrar, two copies of the particulars of his 
claim, and the high bailiff is required to forthwith send by post 
to the execution creditor or his solicitor one of the copies of st^h 
particulars. 



FO£M 10. 

Intebpleadeb Sxdocons to a Claimant setting up a 
Claim to Damages, as well as to the Goods ob 

THE PbOOEEDS THEBEOF. 

[Same heading as No, 9.] 

[Name, address, and description of claima/n£], you are hereby 
summoned to appear at a Court to be holden at , on the 

day of ) 18 , at the hour of in the 

noon, to support a claim made by you to certain goods and 
chattels [or, to the proceeds of sale [or, value] of certain 
goods and chattels] taken in execution under process issuing 
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out of this Ootut at the instance of [the execution creditor], 
and also for damages arising out of such execution, and, in 
default of your then establishing such daim, the said goods 
and chattels will then be sold and the proceeds paid oyer [or, 
the said proceeds [or value] will be paid over], according to 
the exigency of the said process ; and take notice that you 
are hereby required five dear days at least before the said 
day to deliver to the high bailiff, or leave at my office, two 
copies of the particulars of the goods and chattels which [or, 
the proceeds [or, value] whereof] are claimed by you, and of 
the grounds of your claim, and you must also state in such 
particulars the amount of the damages you daim, and the 
party from whom you daim the same, and the grounds of 
your daim ; and in such particulars you shall set forth fully 
your name, address and description ; and take notice, that in 
the event of your not giving sudi particulars as aforesaid 
your claim will not be heard by the Court. 
To [tJie daimant above named]. 



FosM 11. 
Obdbb OS AK Intebfleadeb Sukmons whebe the Claim 

IS NOT established. 

In the County Court of , holden at 

No. of Plaint. 

Between A, B Plaintiff, 

and 
CD Defendant, 

and 
E, F» , . . • . Claimant. 

It is this day adjudged toudiing the claim of E, F» 
to certain goods and chattels [or, the proceeds of sale [or^ 
value] of certain goods and chattels] taken in execution 
under process issuing out of this Court at the instance of 
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[tJie execution creditor], [pr, to certain rent alleged to be due 
to him in respect of and issuing out of certain premises upon 
which certain goods and chattels were taken in execution 
under process issuing out of this Court at the instance of 
the said [eocectdion creditor],'] that the said goods and chattels 
[pTy proceeds of sale] [or, yalue] are not the property of the 
said E, F. [or, that there is no rent due to the said E. F.], 

And it is ordered, that the said E, F, do pay- the sum of 
£ for costs to the registrar of this Court, for. the use of 

the said [execution creditor], on or before the day of 

,18 . 

[Here insert directions as to the payment of the Tiearing fee, 
and directions as to any claim for possession fees, or other 
charges or expenses ; also directions as to how any monies paid 
into Court, or, in the case of an interpleader transferred from 
the High Court, any monies in the hands of the sheriff are to he 
disposed of, and an order on the sheriff to deal with such monies 
accordingly ; for example, thus-- 

And it is ordered that the said E, F. do on or before Hearing 

the day of pay the sum of £ , being the fee *®®* 

payable on the hearing of this proceeding estimated on the 
sum of £ , to the registrar of this Court : 

And it is ordered that out of the sum of £ paid into Disposal of 

Court in this proceeding by the high bailiff, being the value ^2^!?^' 
of the said goods and chattels deposited by the said E, F. of sale, 
with the said high bailiff [or, being the proceeds of the sale 
by the said high baiHfE of the said goods and chattels] the 
sum of £ be paid to the said high bailiff for possession 

money and charges in respect of the said execution, and that 
the balance of the said sum of £ be paid to the said 

[eocecution creditor] in satisfaction, so far as the same wiU 
extend, of the sum in respect of which the said execution 
issued: 

[Or, where security given for value of goods : Where 

And it is ordered i^t tiie said E. F. do on or before the ^^^^ 

giYeaior 
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TBlneof 
goods. 



Inter- 
pleader 
transfezred 
from 
High 
Court. 



Dicfposal of 
monies in 
hands of 
sheriff. 



Costs of 
sheriff. 



day of pay to the registrar of this Court the sum 

of £ , being the yalue of the said goods and chattels, 

and that in default of such payment the high bailifE do 
proceed to enforce the security given by the said E. F. 
for sach value : 

And it is ordered that all monies paid by the said E, F, 
in respect of the said sum of £ , or recovered 

by the enforcement of the said security, be applied first in 
payment to the high bailiff of the possession money and 
charges payable to him in respect of the said execution, and 
then in payment to the said [execution creditor], so far as the 
same will extend, of the sum in respect of which the said 
execution issued.] 

[Or, in the case ofa/n interpleader transferred from the High 
Court : 

And it is ordered that the sheriff of do forthwith, 

after service of this order upon him, pay to the said [eocecution 
creditor'] the sum of £ paid to the said sheriff by the 

said E. F» pursuant to the order of Master dated 

the day of > 18 , [pry the monies in the hands of 

the said sheriff, representing the proceeds of the sale of the 
said goods and chattels by the said sheriff pursuant to the 
order of Master dated the day of , 18 ], after 

deducting from the said sum [or, monies] the costs of the 
said sheriff of the said execution : 

And it is further ordered that the said E, F, do pay to the 
said sheriff his costs of this proceeding down to and including 
the order directing this proceeding to be transferred to this 
Court, such costs in case of dispute to be taxed by the regis- 
trar, and paid by the said E. F. to the registrar for 
the use of the sheriff within days from the date of the 
certificate of taxation.] 

To [the claimant] 
and the high bailiff 
[or, the sheriff of ]. 



A1>PENMX E. 



FosM 12. 



301 



Obbeb on an Intebfleabeb Summons whebe the Claim 

is established. 

{^8ame heading as No, 11.] 

It is this day adjudged, touchiiig the claim of E, F> 
to certaiQ goods and chattels [or, the proceeds of sale [or, 
value] of certain goods and chattels] taken in execution 
under process issuing out of this Court at the instance of 
the said [execution creditor'], [or, to certain rent alleged to be 
due to him in respect of and issuing out of certain premises 
on which certain goods and chattels were taken in execution 
under process issuing out of this Court at the instance of the 
said [execution creditor'],'] that the said goods and chattels [or, 
proceeds of sale [or, value] or part thereof, to wit, specifying 
them or it] are the property of the said E, F, [or, that rent 
to the amount of £ is due to the said E» F,]. 

And it is ordered, that the said [execution creditor] do pay 
the sum of £ for costs to the registrar of this Court, 

for the use of the said E, F,, on or before the day of 

, 18 . 

[Here insert directions as to the payment of the Jiearing fee, 
and directions as to any claim for possession fees, or other 
charges or expenses ; also directions as to how any mxmies paid 
into Court, or, in the case of an interpleader transferred from 
the High Cov/rt, any monies in the hands of the sheriff, are to 
he disposed of, and an order on the sheriff to deal with such 
monies accordingly : for example, thus — 

And it is ordered that the said [execution creditor] do, on Hearing 

or before the day of , 18 , pay the sum of , *®®* 

being the fee payable on the hearing of this proceeding, 

estimated on the sum of £ , to the registrar of this 

Court: 

And it is ordered that the sum of £ paid into Court l>upo8al of 

deposit or 
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proceeds of 
sale. 



Where 
securilnr 
given lor 
value of 
goods. 



Where 
costs of 
keeping 
possession 
deposited. 

High 
bamff's 
possession 
money and 
charges. 

Inter- 
pleader 
transferred 
from HighJ 
Gonrt. 



Disposal of 
monies in 
hands of 
sheriff. 



Possession 
money 
since date 
of Master's 
order. 



in this proceeding by the high bailiff, being the yalue of the 
said goods and chattels deposited by the said E. F, 
with the said high bailiff [oTy being the proceeds of the sale by 
the said high bailiff of the said goods and chattels] be paid 
to the said E. F. : 

[Or, where security given for value of goods : 

And it is ordered that the security given by the said E. F» 
for the value of the said goods and chattels be delivered 
up to the said E, F, to be cancelled :] 

[Or^ where the costs of keeping possession of the goods have 
been deposited with the high bailiff: 

And it is ordered that the sum of £ deposited by the 

said E, F, with the said high bailiff for the costs of 

keeping possession of the said goods and chattels be forthwith 
repaid by the said high bailiff to the said E. F, :] 

And it is ordered that the said [execution creditor"] do, on 
or before the day of > 18 , pay to the registrar 

for the use of the high bailiff the sum of £ for posses- 

sion money and charges in respect of the said execution. 

[Or, in the case of an interpleader transferred from the High 
Cou/rt: 

And it is ordered that the sheriff of do forthwith after 

the service of this order upon him pay to the said E, F, 
the sum of £ paid to the said sheriff by the said E. F. 

pursuant to the order of Master , dated the 

day of , 18 \_or, the monies in the hands of the said sheriff 

representing the proceeds of the sale of the said goods and 

chattels by the said sheriff pursuant to the order of Master 

, dated the day of , 18 :] 

And it is ordered that the said [execution creditor'] do, on or 
before the day of > 18 , pay to the registrar for 

the use of the said E, F. the sum [if any] paid by the 

said E, F, to the said sheriff for possession money from the 
date of the order of the said Master : 

And it is ordered that the said [exectetion creditor] do pay 
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to the sheriff of his costs of the said execation and of Costs of 

this proceeding down to and including the order directing "^enff' 
this proceeding to be transferred to this Court, such costs in 
case of dispute to be taxed by the registrar and to be paid by 
the said [execution creditor] to the registrar for the use of the 
sheriff within days from the date of the certificate of 

taxation.] 
To [tJie eocecution creditor] 

and to the high bailiff 

[or, sheriff of ]. 



FOBM 13. 

OsDEB oir AN Intebfleadeb Summons whebe both GK)odb 
AND Damages abe olaimed, and the Claim to 

NEITHEB IS ESTABLISHED. 

In the County Court of , holden at 

No. of Plaint. 

Between A. B Plaintiff, 

and 

CD Defendant, 

and between 

E. F. Claimant, 

and 
[TJie execuHon creditor] and the 
high bailiff of this Court . Bespondents. 

It is this day adjudged, touching the daim of E. F» 
to certain goods and chattels [or^ the proceeds of sale [or, 
yalue] of certain goods and chattels] taken in execution 
under process issuing out of this Court at the instance of the 
said [execution creditor], and for damages arising out of the 
said execation, and which the said E, F. claims against [tJie 
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eaoeeuUon credUor] and the big^ IniEff of this Gofinty that the 
said goods and fihattels [oTf proceeds of sale] [pr^ yalue] are 
not the property of the said E, F.j and that the said E, F, is 
not entitled to Teoorer any damages from either [the execMon 
creditor] or the hig^ boilifE of this Gonrt : 

And it is ordered that the said E. F, do pay to the r^;is- 

trar of this Goort the som of £ icnr costs for the nse of 

the said [execution creditor'], and the som of £ for costs 

for the nse of the hig^ bailiff of this Gonrt, on or before the 

day of » 18 . 

[Here insert directions as to the payment of the hearing fee, 
and directions as to any ctaim for possession feeSy or other 
charges or expenses ; also directions as to how any monies paid 
into Court are to he disposed of,] 

To [the doMnanf]* 



FOBM 14. 
ObDEB ok as IlTTEBPLEADEB StUOCOITS WHEBB BOTH (jk)ODS 

AHD Damages abb claimed, aed the Claim to both 

IB ESTABLISHED. 

[Same heading as No, 13.] 

It is this day adjudged, tonching the claim of E. F. to 
certain goods and chattels [or, the proceeds of sale [or, 
valne] of certain goods and chattels] taken in execution 
under process issuing out of this Court at the instance of the 
said [execution creditor], and for damages arising out of the 
said execution, and which the said E, F, daLms against [t?ie 
execuUon creditor] and the l^n^ bailiff of this Court, that the 
said goods aiid chattels [or, proceeds of sale] [or, value] or 
part thereof [specifying them or it] are the property of the 
said E. jP., and that the said E, F. is entitled to lecoyer the 
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snixL of £ for damages arismg out of the said execation 

against the said [execution creditor] and the high bailiff of 
this Court: 

[Or^ that the said E, F. is entitled to recover the sum of 
£ for damages arising out of the said execution against 

the said [execution creditor]^ but is not entitled to recover any 
damages against the high bailifE of this Court :] 

[Or, that the said E, F, is entitled to recover the sum of 
£ for damages arising out of the execution of the said 

high bailiff of this Court, but is not entitled to recover any 
damages against the said [execution creditor] :] 

And it is ordered that the said [execution creditor] and the 

high bailiff of this Court do pay the sum of £ for 

damages, and the sum of £ for costs, to the registrar 

of this Court, for the use of the said E, F., on or before the 

day of , 18 . 

[Or, that the said [execution creditor] do pay the sum of 
£ for damages, and the sum of £ for costs, to the 

registrar of this Court, for the use of the said E* F., on or 
before the day of , and that the said E. F, do pay 

the sum of £ for costs to the registrar of this Court, for 
the use of the high bailiff of this Court, on or before the 
day of ,18 .] 

[Or, that the high bailiff of this Court do pay the said sum 
of £ for damages, and the sum of £ for costs, and 

that the said [execution creditor] do pay the sum of £ 
for costs to the registrar of the Court, for the use of the said 
E. F., on or before the day of , 18 " .] 

[Here insert directions as to the payment of the hearing fee^ 
and directions as to any daim for possession fees, or other 
charges or expenses ; also directions as to how any monies paid 
into Court are to he disposed of] 

To [th>e execution creditor] and 
the high bailiff. 
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Fo£M 15. 

Obbeb on an Intebpleadeb Summons whebe both Gk>ODa 
AND Damages abe claimed, and the Claim to the 
Gk)ODS IS, but that to Damages is not, established. 

[^Same heading as No, 13.] 

It is this day adjudged, touchiiig tlie claim of E. F» to 
certain goods and chattels [or, the proceeds of sale [or, 
yalue] of certain goods and chattels] taken in execution under 
process issuing out of this Court at the instance of the said 
[execution creditor], and for damages arising out of the said 
execution, and which the said E» F, claims against [the 
execution creditor"] and the high bailiff of this Court, that the 
said goods and chattels [or, proceeds of sale [or, value] or 
part thereof, specifying them or if] are the property of the 
said E» F; but that the said E. F. is not entitled to recover 
any damages from either [the eocectdion creditor] or the high 
bailiff of this Court : 

And it is ordered that [the execution creditor] do pay to the 
registrar of this Court the sum of £ for costs, for use 

of the said E. F., on or before the day of , 18 , 

and that the said E» F» do pay to the registrar of this Court 
the sum of £ for costs, for the use of the high bailiff of 

this Court on or before the day of , 18 . 

[Here insert directions as to the payment of the hearing fee, 
a/nd directions as to a/ay claim for possession fees, or other 
charges or expenses ; also directions as to how any monies paid 
into Court are to he disposed of] 

To the [execution creditor] and 
to E, F, [the claimant]. 
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FOBM 16. 

Obdeb oir AN Intebfleadeb Sukmons whebe both Qoods 
AND Damages abe claimed, and the Claim to the 
Goods is not, bttt the Claim to Damages is, esta- 
blished. 

[^8ame Tieading eta No, 13.] 

It is this day adjudged, touching the claim of E, F. to 
certain goods and chattels [or, the proceeds of sale [or, 
value] of certain goods and chattels] taken in execution 
under process issuing out of this Court at the instance of the 
said [exectdion creditor'], and for damages arising out of the 
said execution, and which the said E. F, claims against [tJie 
execution creditor'] and the high bailiff of this Court, that the 
said goods and chattels [or, proceeds of sale] [or, yalue] are 
not the property of the said E, F,, but that the said E. F» is 
entitled to recover £ for damages arising out of the 

said execution against the said [eocecution creditor] and the 
high bailiff of this Court : 

[Or, That the said E. F. is entitled to recover the sum of 
£ for damages arising out of the said execution against 

the said [execution creditor], but is not entitled to recover 
any damages against the high bailiff of this Court :] 

[Or, That the said E. F, is entitled to recover the sum of 
£ for damages arising out of the said execution against 

the high bailiff of this Court, but is not entitled to recover 
any damages against the said [exectUion creditof] :] 

And it is ordered that the said [execution creditor] and the 

high baiLiff of this Court do pay the said sum of £ for 

damages, and the simi of £ for costs, to the registrar of 

this Court, for the use of the said E. F,, on or before the 

day of , 18 : 

[Or, That the said [execution creditor] do pay the sum of 
£ for damages, and the sum of £ for costs, to the 

registrar of this Court, for the use of the said E, F, on or 
before the day of , 18 , and that the said E. F, 
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do pay the sum of £ for costs to the registrar of this 

Court for the use of the high bailiff of this Court, on or 
before the day of , 18 :] 

lOr, That the high bailiff of this Court do pay the said 
sum of £ for damages and the sum of £ for costs, 

to the registrar of this Court, for the use of the said E*.F, on 
or before the day of > IS , and that the said E, F. 

do pay the sum of £ for costs to the registrar of this 

Court, for the use of the said [execution credvtor]y on or before 
the day of , 18 :] 

[Here insert directions as to the payment of the hea/ring fee, 
and directions as to any claim for possession fees^ or other 
charges or eaypenses ; also directions as to how any monies paid 
into Court a/re to he disposed of] 

To E» F» [the claimcmt'], 
and to [execution creditor^y 

and the high bailiff. 



FosM 17. 

Claim of an Exeotjtion Cbeditob fob Damages fbom a 

High Bailiff. 

Take notice that I the execution creditor claim the sum 
of £ from you the high bailiff of this Court, for 

damages arising out of a certain execution in this action, 
and that the groimds of my claim are as follows : [here state 
the grotmds of the daim, e,g,y for that you, haying seized 
certain goods and chattels of and belonging to the execution 
debtor, under process issued from this Court at my instance, 
wrongfully, and without lawful excuse, withdrew from the 
possession of the said goods and chattels, whereby I was 
deprived of the fruits of the said execution.] 

Dated this day of , 18 » 

To the high bailiff Execution creditor, 

of this Court. 
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FO£M 18. 

Obdeb on an Intebfleadeb Summons by Exegtttion 
Obeditob against a High Bailiff whebe the Claim 
TO Damages is established. 

In the Ooimty Oourt of , holden at 

No. of Plaint. 

Between A, B Plaintiff, 

and 

CD Defendant, 

and between 
The execution creditor . . Claimant, 

and 
The high bailiff of this Court . Bespondent. 

It is this day adjudged, touching the claim of the 

execution creditor in this action, against the high bailiff of 
this Court, for damages arising out of an execution in this 
action in which process issued from this Court at the instance 
of the said the execution creditor, directing the high 

bailiff to levy the sum of £ of and from the goods and 

chattels of [the execution dehtor'jt that the said the 

execution creditor, is entitled to recover from the high bailiff 
of this Court the sum of £ for damages arising out of 

the said execution. 

And it is ordered that the high bailiff of this Court do on 
or before the day of , 18 , pay to the registrar 

of this Court the said sum of £ and also the further 

sum of £ for costs for the use of the said , the 

execution creditor. 

To the high bailiff 
of this Court. 
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FoBM 19. 



OSDEB ON AN InTEBFLEADEB StTMHONS BY AN EXEOUTION 

Obeditob against a High Bahjef whebe the Claim 
TO Damages is not established. 

[^8ame heading as No, 18.] 

It is this day adjudged, touching the claim of the 

execution creditor in this action, against the high bailiff of 
this Court, for damages arising out of an execution in this 
action in which process issued from this Court at the instance 
of the said the execution creditor, directing the said 

high bailiff of this Court to levy the sum of £ of and 

from the goods and chattels of [tJie execution debtor], 

that the said the execution creditor is not entitled to 

recover from the said high baUiff of this Court any damages 
in respect of or in any way arising from the said execution. 

And it is ordered that the said the execution creditor 

do on or before the day of , 18 , pay to the 

registrar of this Court the sum of £ for costs, for the 

use of the said high bailiff of this Court. 

To the execution creditor. 



FOBM 20. 

Obdeb on Intebpleadeb Summons whebb both Goods 
AND Damages abe claimed and Money is paid into 

COTJBT IN BESPEOT OF THE LATTBB, AND THE ClAIM TO 

THE Goods is established and the Money paid into 

COUBT IS FOUND TO BE SUFFICIENT TO SATISFY THE 

Damages. 

I8ame heading as No. 13.] 

It is this day adjudged, touehing the claim of ^. 1^. to 
certain goods and chattels [pr, the proceeds of sale [or 
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Talue] of oeitam goods and chattels] taken in execution 
under process issuing out of this Court at the instance of the 
said [execuUon creditor]^ and for damages arising out of the 
said execution, and which the said E. F, daims against the 
said [execution creditor] and the high bailifE of this Court, 
and in respect of which damages the said [execution creditor'] 
[or, the said high bailiff] hath paid into Court the sum of 
£ , that the said goods and chattels [or, proceeds of 

sale] [or, yalue] or part thereof [specifying them or it], are 
the property of the said E, F., but that the said sum paid 
into Court is sufficient to satisfy all damages arising out of 
the said execution which the said E. F, is entitled to recover 
against the said [execution creditor] [or, the said high baOifi] 
{as the case may he). 

And it is ordered that the said [execution creditor] do pay 
the sum of £ for costs to the registrar of this Court for 

the use of the said E, F,, on or before the day of , 

18 . And that the said £. F, do pay the sum of £ 
for costs to the registrar of this Court, for the use of the high 
bailiff of this Court, on or before the day of ,18 

[or such other order as the judge shall think fit to make as to 
costs], 

[Here insert directions as to the payment of the Tiearing fee, 
and directions as to any claim for possession fees, or other 
charges or expenses ; also directions as to how any monies paid 
into Court are to he disposed of] 

To E. F. [the claimant], 
and to [execution creditor], 

and to the high bailiff. 
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FOBM 21. 
OSDEB ON AN InTEBFLEADEB StTMMONS WHEBB BOTH GoODS 

AND Damages abe claimed, and Money is paid into 

OOTJBT IN BE8PE0T OF THE LATTEB, AND THE OlATM TO 

THE Goods is established, and the Money paid into 

OOUBT IS ADJTJDOED INSUFFICIENT. 

ISame heading as No, 13.] 

It is this day adjudged, touching the daim of E, F, to 
certain goods and chattels [or^ the proceeds of sale [pr^ 
value] of certain goods and chattels] taken in execution 
under process issuing out of this Court at the instance of the 
said [execution creditor], and for damages arising out of the 
said execution, and which E, F, claims against the said 
[execution creditor] and the high bailiff of this Court, and in 
respect of which damages the said [execution creditor] [or^ the 
said high bailiff] hath paid into Court the sum of £ , 

that the said goods and chattels [or, proceeds of sale] [or, 
value] or part thereof, [specify them or it] are the property of 
the said E, F,y and that the said sum of £ paid into 

Court is not sufficient to satisfy the damages arising out of 
the said execution, and that the said E, F, is entitled to 
recover the further sum of £ for damages against the 

said [execution creditor] and the high bailiff of this Court : 

[Or, That the said E» F, is entitled to recover the further 
sum of £ for damages against the said [eocecution 

creditor] but is not entitled to recover any further damages 
against the high bailiff of this Court : 

[Or, That the said E, F, is entitled to recover the further 
sum of £ for damages against the high bailiff of this 

Court, but is not entitled to recover any further damages 
against the said [execution creditor] : 

And it is ordered that the said [execution creditor] and the 
high bailiff of this Court do pay the said further sum of 
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• 

£ for damages and the sum of £ for costs to the 

registrar of this Court, for the use of the said E. F,^ on or 
before the day of , 18 : 

[Oty That the said [execution creditor] do pay the said 
further sum of £ for damages, and the sum of £ 

for costs, to the registrar of this Court, for the use of the 
said E. F,^ on or before the day of , 18 , and 

that the said E, F, do pay the sum of £ for costs to 

the registrar of this Court, for the use of the high bailiff of 
this Court, on or before the day of , 18 ] : 

[Or, That the high bailiff of this Court do pay the said 
further sum of £ for damages, and the sum of £ 

for costs, and that the said [eocecuiion creditor] do pay the 
sum of £ for costs to the registrar of this Court, for the 

use of the said E, F,f on or before the day of , 

18 .] 

[Insert directions as to the payment of the hearing /ce, and 
directions as to any claim for possession fecSy or other charges 
or expenses; also directions as to how any monies paid into 
Court are to he disposed of] 

To E, F, [the claimant], 
and to [execution creditor], 

and to the high bailiff. 



Bute 9. 
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FoBM 22. 

osdeb on an ikterptiwadeb summons by an exeoution 
Gbeditob against a High Baiuff fob Damages, and 
WHEN THE High Bailiff fays Money into Goubt. 

[^Same heading as No, 18.] 

Order 27, It is this day adjudged, toucliiiig the claim of the 

execution creditor in this action against the high bailiS of 
this Oourt for damages arising out of an execution in this 
action, in which process issued from this Oourt at the 
instance of the said execution creditor, directing the 

said high bailiff of this Court to levy the sum of £ of 

and from the goods and chattels of [tJie execution debtor'], 

and in respect of which damages the high bailiff hath paid 
into Oourt the sum of £ , that the sum paid into Court 

is sufficient to satisfy all damages arising out of the said 
execution [or, that the sum paid into Oourt is not sufficient 
to satisfy the damages arising out of the said execution, and 
that the said , the execution creditor, is entitled to 

recoyer the further sum of £ for damages from the 

high bailiff]. 

And it is ordered that the said , the execution 

creditor, do pay to the re^trar of this Court, on or before 
the day of > 18 , the sum of £ for costs, 

for the use of the high bailiff [or, that the high bailiff do 
pay to the registrar of this Oourt, on or before the day 

of > 18 , the said further sum of £ for damages^ 

and also the sum of £ for costs, for the use of , 

the execution creditor]. 
To , the execution creditor. 

[Or, to the high bailiff of this Oourt] 
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FoBM 23. 
Wahbant of ExEonnoN against the Goods of Glaikaett. 

Whereas at a Court holden at , on the day of 

,18 , the plaintiff, by the judgment of the said 
Court, recoyered against the defendant the sum of £ 
for debt [ovy damages} and for costs : 

And whereas the defendant, by an order of the Court, was 
ordered to pay the same to the registrar of the Court : 

And whereas default haying been made in payment accord- 
ing to the said order, an execution issued against the goods 
of the defendant under which certain goods and chattels 
were seized, in respect of which U. F,t of, &c. made claim, 
and which claim was heard and decided upon at a Court held 
at , on the day of , and it was adjudged that 

the goods so seized under the said execution were the property 
of the sedd E, F, [oTj that certain rents alleged by the said 
K F. to be due to him in respect of and issuing out of 
certain premises on which the said goods and chattels were 
seized were not so due] : 

And it was ordered that the said E, F, should pay the sum 
of £ for costs to the registrar of the Court, for the use 

of the said [plaintiff], on or before the day of , 

18 : 

And whereas default has been made in payment according 
to the said last-mentioned order : 

These are therefore to require and order you forthwith to 
make and leyy by distress and sale of the goods and chattels 
of the said E, F, wheresoeyer they may be found within the 
district of this Court (excepting the wearing apparel and 
bedding of the said E, F. or his family, and the tools and 
implements of his trade, if any, to the yalue of fiye pounds), 
the sum stated at the foot of this warrant, being the amount 
due to the plaintiff under the said order, including the costs 
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of this execution, and also to seize and take any money or 
bank notes (whether of the Bank of England or of any other 
bank), and any cheques, bills of exchange, promissory notes, 
bonds, specialties, or securities for money of the said E, F. 
which may there be found, or such part or so much thereof 
as may be sufficient to satisfy this execution, and the costs 
of making and executing the same, and to pay what you shall 
have so leyied to the registrar of the Court, and make return 
of what you have done under this warrant immediately upon 
the execution thereof. 

Qiyen under the seal of the Court this day of , 

18 . 

By the Court, 

Begistrar of the Court. 

To the high bailiff of the said Court, 
and others the bailiffs thereof. 

£ 8, d. 

Costs adjudged 

Paid into Court 

Bemaining due 

Poundage for issuing this warrant . 

Total amount to be leyied 

Notice. — ^The goods and chattels are not to be sold until 

after the end of five days next following the day on 

which they were seized, unless they be of a perishable 

nature, or at the request of the said E, F. 

Application was made to the registrar for this warrant at 

minutes past the hour of in the noon of the 

day of , 18 . 
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Form 24. 

Affidavit by Defendant sued by an Assignee who has 
HAD Notice that the Assignment is disputed by 

THE ASSIGNOB, OB BY DEFENDANT HT AoTION FOB 

Debt, Ohose in Action, ob Chattel, who has had 
Notice of any opposing ob Conflicting Claim. 

In the County Court of , holden at . Order 27, 

No. of Plaint. ^"^^^^ 

Between A, B Plaintiff, 

and 
C» D Defendant. 

I, (7. i)., of , the above-named defendant, make oath 

and say as follows ; — 

1. The summons in this action was issued on i^e 
day of , and was served on me on the day of 

2. The action is brought to recover the sum of £ 
which is alleged to have been due from me to of , 
but which sum is alleged to have been assigned by the 
said to the plaintiff. 

[Off The action is brought to recover [staie wJiaf], 

3. The said sum of £ [ovy the sum of £ , part 
of the sum of £ ] is due from me, [oTy or the said 

is in my possession, but I claim no interest therein, except 
for charges and costs]. 

4. I have received notice from the said \asaignor\ [oTy from 

who claims under the said assignor] that he disputes 
the assignment of the said sum of £ [ovy of £ , 

part of the said sum of £ ] to the plaintilP. 

(hy I have received notice from , of , that the 

right to the said subject-matter of this action [pr, to 
part of the said subject-matter of this action] is claimed 
by him. 
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5. I admit the olaim of i^e plaintiff to £ , part of 
the said sum of £ , which is not claimed by the said 

[or, I admit the claim of the plaintiff to part of 

the said subject-matter of this action, which is not claimed 
by the said ]. 

6. I do not in any manner collude with the said [opponrtg 
daimanf] or with the aboye-named plaintiff, but I am ready 
to bring into Court or to pay or dispose of the said in 
suqh manner as the Court may order or direct. 

Sworn, &c* 



FOBM 25. 
IiniEBFLEADEB SlTMlfONS TO ASSIONOB OB OTHEK FeBSON 

DISFX7TINO Assignment, ob Febson making, opposing 
OB oonpuoting Claim to Debt, Chose in Action, ob 
Cba-ttel sited fob. 

ITitle of Acii<m.;i 

Order 27, Whereas the defendant in this action (copy of the summons 
BuU 13a. and particulars wherein is hereto annexed) has filed an 
affidavit (copy whereof is also hereto annexed) stating that 
he has received notice from you that you dispute the assign- 
ment of the subject-matter in this action [or, of £ , 
part of the subject-matter of this action] [or, that you daim 
the subject-matter in this action] [or, part of the 
subject-matter of this action]. 

You are therefore summoned to appear at a Court to be 

holden at , on the day of , at in the 

noon, when the dispute or daim to the subject-matter 

in this action will be determined, and judgment will be given 
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determining the rights and olaims of the plaintifl, the defen- 
dant, and yourself. 

Dated this day of , 18 . 

Hegistrar. 

To E, F,t of, &c. [here insert naTne, 
addreaSf and description pf tJie 
person to he sitmmoned]. 

Note. — Ton are called upon five dear days at least be/ore 
the day of heaHng to leave at the office of the registra/r either 
three copies of a notice thai you relinquish yov/r claim, or three 
copies of particulars stating the grounds on which you dispute 
the assignment or found your claim to the suhject-maMer in the 
auction; and the registrar is required to forthwith send by post 
one of such copies to the plaintiff or his solicitor cmd one other 
of such copies to the defenda/nt or his solicitor. 



Form 26. 
Notice to Plaintiff whebe Intebfleadeb Summons 

ISSUED TO ASSIGNOB OB OTHEB PeBSON DISFUTINa 

Assignment, ob Pbbson making, offosing ob oon- 
FLicTiNG Claim to Debt, Chose uh Action, ob 
Chattel sued fob. 

[Title of Action,'] 

Whereas the defendant in this action has filed an affidavit Order 27, 
(copy whereof is hereto annexed) stating that he has received ^^^ ^^* 
notice from , of , that he disputes the assignment 

of the subject-matter in this action [oTy of £ , part of 

the subject-matter of this action] [or, -that he claims the 
subject-matter in this action] [or, part of the subject- 

matter of this action]. 

Take notice, that a summons has been issued to the said 
, to appear at a Court to be holden at , on the 
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day of , at in the noon, and that the 

hearing of this action has been adjourned to the same place, 
day, and hour, when the dispute or claim to the subject- 
matter in this action wiU be determined, and judgment will 
be giyen determining the rights and claims of yourself, the 
defendant, and the said » 

Dated this day of 

Bogistrar. 
To the aboye-named plaintiff. 

Note. — The claimant is called upon five dear daya at least 

before the dmf of hearing to leave at the office of the regiatpar 

either three copies of a notice that he relinquishes his claims or 

three copies of particulars staging the grounds on which he 

disputes the alignment, or founds his daim to the subject^ 

matter in the a>ction; and the registrar is required to forthwith 

send hy post one of such copies to the plaintiff or his solicitor 

and one other of such copies to the defendant or his solicitor. 



FoBM 27. 

NonOB TO DSFBimANT OF ISSTTE OF InTBBPLBADBB 

Summons. 

[^Title ofAction,^ 

Order 27, Whereas you haye filed an affidayit stating that you haye 

Bttle Ida, j^QQQiYoS. notice from , of , that he disputes the 

assignment of the subject-matter in this action [or, of 

£ , part of the subject-matter of this action] [or, that 

he claims the subject-matter in this action] [or, part 

of the subject-matter of this action]. 

Take notice, that a summons has been issued to the said 

, to appear at a Oourt to be holden at , on the 

day of , at in the noon, and that the 

hearing of this action has been adjourned to the same place, 

day, and hour, when the dispute or daim to the subject- 
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matter in this action will be determined) and judgment will 

be giyen determining the rights and claims of the plaintiff, 

yourself, and the said 

Dated the day of 

Begistrar. 
To the above-named defendant. 

Note. — The daimant is called upon five clear days at least 
he/ore the day of hearing to leave at the office of the registrar 
either three copies of a notice that he relinquishes his ckiim, or 
three copies of particulars stating the grounds on which he 
disputes the assignment or founds his daim to the subject- 
matter in the action ; and the registrar is required to forthwith 
send by post one of such copies to the plaintiff or his solicitor 
amd one other of such copies to the defendant or his solicitor. 



Paetioulabs op Orotinds of which Assignment is 

DISPUTED OB StJBJECT-MATTEB CLAIMED. 

[Title as in No, 29.] 

Take notice, that I dispute the assignment of the subject- Order 27, 
matter in this action to the plaintiff [pri of £ , part of ^^ ^^' 

the subject-matter of this action], and that the grounds on 
which I dispute the same are 

[state grotmds'], ^ 

[ory Take notice, that I daim to be entitled to the subject- 
matter in this action [or, to part of the subject-matter 
of this action], and that the grounds of my claim are 

[state grounds'], 
[or. Take notice, that I relinquish my daim to the subject- 
matter of this action]. 

T^the registrar of the Court 

and 
To the plaintiff. A, B,, and 
the defendant, C, D. 
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FoBM 29. 

Obdeb whebe Assignment is inyaud ob Opposing Claim 

is sustained. 

In the Comity Court of , , holden at 

No. of ELaint. 

Between A, B. , . PlaiTitifP, 
CD,. . Defendant, 

and 
E, F, , • Made party by summons, dated 

the day of 

Order 27 f It is this day adjudged, touching the dispute as to the 
Mule Ida, assignment of the subject-matter of this action to the 
plaintiff, that there is no such assignment as alleged lor, 
touching the claim of the plaiutiff to the subject-matter of 
this action, that he has no claim thereto], and that the said 
E. F, do recover against the plaintiff the sum of £ for 

costs, and that the defendant do recover against the plaintiff 
the sum of £ for costs. 

It is further adjudged that the said E. F, do recover 
agaiQst the defendant the sum of £ for debt, and the 

sum of £ for costs, amounting together to the sum of 

£ 

It is ordered that the plaintiff do pay the sum of £ , 

and the sum of £ , to the registrar on, &c. 

And it is further ordered that the defendant do pay the 
sum of £ to the registrar, &o. 

llf the auhfed-matter of the action is a chose in action or 
chattel, the order to be framed accordingly,^ 
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Obdeb whebb AssiamcENT is Valid ob OFFOsnra CfLADc 

FAILS. 

IHeadmg tu in last Form,'] 

It is this day adjudged, toucliiiig the dispute as to the ^^.V* 
assignment of the subject-matter of this action to the 
plaintiff, that the said assignment is ^ood [or, touching the 
claim of the plaintiff to the subject-matter of this action, 
that such claim is yalid], and that the plaintiff do recover 
against E, F'. the sum of £ for costs ; and that the 

defendant do recover from the said E, F. the sum of £ 
for costs. 

It is further adjudged that the plaintiff do recover against 
the defendant the sum of £ for debt, and £ for 

costs, amounting together to the sum of £ . 

It is ordered that E. F» do pay the sum of £ and the 

sum of £ to the registrar of the Court, on the 

day of 

And it is further ordered that the defendant do pay the 
sum of £ to the registrar on the day of [or, 

by instalments of for every days, the first instal- 

ment to be paid on the day of , 18 ]. 

{_If the subject-matter of the action is a chose in action or 
chattelf the order to befrcbmed accordmgh/,'] 
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FOBM 31. 

OSDEB WHEBE ASSIGNMENT IS UnTALID OB OpPOSINO GlADC 
IS SUSTAINED, AND DEFENDANT FILES A OOTTNTEB-OLAIM 

AGAINST Plaintiff. 

[^Hectding as in Form 29»] 

^der 27, It is this day adjudged, touching the dispute as to the 
assignment of the subject-matter of this action to the 
plaintiff, that there is no such assignment as alllBged [oTy 
touching the claim of the plaintiff to the subject-matter of 
this action, that he has no claim thereto], and that the 
counter-claim of £ against the plaintiff by the defen- 

dant is sustained [^oTy is not sustaiued]. 

It is adjudged that E, F, do recover against the defendant 
the sum of £ for debt, together with the sum of £ 

for costs, amounting together to the sum of £ 

It is further adjudged that the defendant do recover 
agaiQst the plaintiff the sum of £ in respect of his 

counter-claim and the sum of £ for costs, amounting 

together to the sum of £ [or, that judgment be entered 

for the plaintiff upon the counter-claim with costs]. 

It is ordered that the defendant do pay the sum of £ , 

together with the sum of £ , to the registrar on, &c. 

It is further ordered that the plaintiff do pay the sum of 
£ , and the sum of £ , to the registrar on, &c. 

[oTy that the defendant do pay to the plaintiff the further 
sum of £ for costs of counter-claim.] 

[_!/ the subject-matter of the action is a chose in action or 
chattelf the order to be framed accordingly,'] 
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ACTION 

in which before 1831 interpleader existed at Common Law, 1, 2. 
of debt, detinue, trover and assumpsit under Act of 1831 . . 9. 
for unliquidated damages, 10. 
application for interpleader, where one or more actions already 

commenced, 52. 
stay of pending, on hearing of summons, 54 — 55. 
claimant may be made defendant in, 65. 
what may be brought independently of interpleader proceedings, 

113—117. 
stay of, in County Court proceedings, 146, 147. 

APFIDAVIT 

of applicant and claimants on hearing of summons, 54 — 56. 

by whom to be sworn, 56. 

sheriff's, in support oi. summons, 102. 

claimant's, 104. 

not required by execution creditor, 104. 

forms of, 171, 172, 181, 182. 

APPEAL 

does not lie from summary decision, saye from Master to Judge, 

57—59. 
lies from order transferring matter to County Court, 63. 
substituting defendants, 65. 
directing special case, 66. 
directing issue, 68. 
lies from judge's judgment on jury's yerdiot, 86. 

judgment on special case, 66. 
does not lie from judgment at chambers on jury's findings, 88. 
when it lies from judgment of County Court judge, 154. 

c. 15 
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ASSIGNEE, 

interpleader hy, of debt or ohooe in action nnder sab-Beot. 6, 
i 25 of J. A. 1873.. 8, 9, 22. 

when in County Court, oan interplead, 164. 

forms of proceedings in County Court whan assignee inter- 
pleads, 217—224. 

AUOTIONEER, 

when he oan interplead, 13, 14, 16. 

BILL OF EXCHANGE, 

when acceptor oan interplead, 11. 
when he cannot, 17. 

BILL OF SALE, 

position of holder of, in interpleader's issue, 76. 

setting up/fM tertii by holder of, 76. 

determination under Ord. LYII. r. 12, when claimant claims 

under, 106—109. 
determination under } 13 of C. L. P. Act, 1860, when daimant 

claims under, 150. 

BOND 

of interpleader, its use and fonn. 111, 189. 

effect of, if tendered unstamped. 111. 

CERTIOEABI, 

interpleader proceedings cannot be removed into High Court 
by, 154. 

CHAMBERS, 

interpleader proceedings commence at, 51, 102. . 

appeal from, 57 — 69. 

findings, or verdict at trial remitted to, 86, 88. 

CHANCERY, 

old practice by bill in, 2 — 4. 

common law practice applies in, 6, 127 — 128. 

forms in, 129, 189. 

note on practice in, 127 — 129. 

CLAIMANT, 

what must be subject-matter of his daim, 11, 12. 
may daim a lien^ 14, 37. 



INDEX. 227 

CLAnHANT^-ifontinued. 

^ rights to be asserted between plaintiff and, 17 — 19. 

effect of daim being obviously good or bad, 35 — 37. 
when landlord is, 36, 37. 
may be an infant, 38. 
judgment debtor can be, 38. 
equitable claim, 29, 45. 
action by, ag^ainst sheriff , 113, 114. 
action by, against execution creditor, 115 — 1 17. 
actions by, in respect of Oounty Court proceedings, 132. 
costs of, in ordinary interpleader, 92 — 98. 
sheriff's interpleader, 126—127. 
COLLUSION, 

must not exist, 14 — 16, 39, 40. 

inference of, from position of undersheriff, 40. 

sheriff need not deny, 102. 

COLONTES, 

Act does not apply to, 21. 

COSTS, 

I - how dealt with in ordinary interpleader, 92 — 98. 

I ' apportionment of, when allowed, 95 — 97. 

' when dealt with, 98. 

\ in sheriff's interpleader, 120—123. 

' in County Court, 152—153. 

COUNTY COURTS, 

jurisdiction of, 131. 

proceedings in, 131 — 155. 

appeal from, 154. 

transfer to, from High Court, .59 — 65. 

CBOWN, 

Interpleader Act did not apply in case of, 21. 

DAMAGES, 

claims for unliquidated, not within Act, 10. 
course as to damages ultra the main dispute, 27, 28. 
in action for trespass against sheriff or execution creditor, 1 14 — 
116. 

16(2) 
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DELAY, 

applicant mnBt not be grnilty of, 20, 21. 
sheiiff must not be gnilty of, 41 — iZ, 
may be explained, 43, 44. 

DISTEICT REGISTRAR 

possesses powers of a Master, 52. 

EVIDENCE 

mnst be relerant to issue, 71, 72. 
admissions for purposes of issue, 71. 
cases on reception and rejection of, 83 — 85. 

EXECUTION CREDITOR 

must appear on summons, 103. 

unless he abandons his claim, 103. 

generally made defendant in the issue, 73. 

actions bj or against, independent of interpleader proceedings, 

113—116. 
his right to return of writ, 119. 
costs of, 126—127. 
daim by, against High Bailiff, 147. 

FOREIGNER, 

interpleader allowed, though a claimant, 28, 29. 

must give security for costs as in ordinary action, 28, 89 — 92. 

FORMS 

in stakeholder's interpleader, 170 — 179. 
in sheriff's interpleader, 180—189. 
in County Court interpleader, 190 — 224. 
used in Chancery, 129, 189. 

mGH BAILIFF, 

when he may interplead in County Court, 133, 134. 

claim against him for damages by claimant and execution 

creditor, 147. 
ooets of, 152. 
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INDEMNITY, 

party refosing, may yet interplead, 15, 16, 38. 

party who has taken, cannot interplead, 15, 38, 39. 

when implied from relations of sheriff and nndersherifi, 39, 40. 

INTEEEST, 

applicant must haye none. in subject-matter, 13, 14. 
sheriff must haye none, 39, 40. 

INTERPLEADER 

at common law before 1831 . . 1, 2. 

in Chancery till 1875. .2, 3, 4. 

at common law since 183 .,l4et seq. 

when stakeholder can interplead, 7 — 29. 

when sheriff can, 29 — 46. 

practice in, when stakeholder interpleads, 47 — 98. ' 

practice in, when sheriff interpleads, 98 — 130. 

in County Courts, 131 — 155. 
ISSUE, 

order directing it, 67. 

feigned, now obsolete, 68. 

preparation thereof, 68, 69. 

amendment of, 70. 

object of it, 70, 71. 

cases on its construction, 71 — 78. 

postponement of it, 81. 

trial of, 83. 

reception of eyidence thereat, 83 — 85. 

proceedings subsequent to trial thereof, 85 et seq. 

form of issue, 186, 187. 

JUDGE, 

appeal to, from Master, 67. 

no appeal from, to Court, in case of summary decision, 57, 58. 
when Master stands in his place, 51. 
can giye judgment on jury's findings, 88. 
his powers in Chancery Diyision, 128. 

of County Court, his duty when particulars of daim are 
insufficient, 151, 152. 
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jm TERTII, 

rale as to aetting up, 78, 79. 
oases as to setting up, 72—78. 

LANDLORD, 

his right to rent, 36, 37. 

his right to costs if smnmoned to interplead, 126 . 
as claimant claiming rent in County Court, 146. 
form of smnmons to, in such case, 195, 196. 
particalars of claim for rent, 193. 

LIEN, 

right to interplead when applicant claims, 14 . 
right to interplead when claimant claims, 13, 14, 37. 

MASTER, 

his jurisdiction in interpleader, 51. 

PARTICULARS OF CLAD! 

to be deliyered by claimant in County Court, 147. 
nature of them, and cases thereon, 148 — 150. 

PURCHASER 

from bailiff not within jurisdiction of County Court, in inter- 
pleader proceedings, 146. 
position of, if made party to an issue, 84. 
from sheriff, evidence when he is claimant, 85. 

REGISTRAR 

of County Court ; his duties in interpleader, 146, 146. 

RULES 

of Supreme Court, 1875. .5, 169. 

of Supreme Court, 1883.. 5, 7, 8, 29, 30, 48—50, 98—100, 157 

—161. 
of County Court, 1889 . . 134—143. 

SECURITY, 

when claimant caUed on to give. 111, 112. 
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SECURITY FOR COSTS, 

when and from whom required, 89 — 92. 

SHERIFF, 

requisites to entitle him to interplead, 30 — 16. 
practioe when he interpleads, 98 — 127. 
actions against, 113 — 115. 
attachment ag^ainst, 43, 120. 
costs of, 120 ft aeq, 

SPECIAL CASE, 

when it may be stated, 66, 110. 
forms of order directing, 177, 187. 

STAKEHOLDER, 

requisites to entitle him to interplead, 7 — 29. 
practice when proceedings are institated by, 48 — 98. 
costs of, 92 et seq. 

STANNARIES, 

Conrt of, jurisdiction in interpleader, 21. 

STATUTES CITED, 

43Geo. IILc. 46..123. 

1 & 2 Will. IV. c. 68 (Interpleader Act, 1831), 4, 6, 163—167. 

I & 2 Vict. c. 46.. 167. 

8 & 9 Vict. c. 96 (County Courts Act, 1845), 131, 132. 
8&9 Vict. c. 109.. 167. 

II &12Vict. c. 86..21. 

23 & 24 Vict. c. 126 (Common Law F»)ceduTe Act, 1860), 5, 60, 

67, 58, 100, 167—169. 
80 & 31 Vict. c. 142 (County Courts Act, 1867), 132. 
38 & 39 Vict. c. 77 (Judicature Act, 1873), 8, 9, 22, 29, 161. 
41 & 42 Vict. c. 31.. 76. 
46&47 Vict. c. 49..166. 

46 & 47 Vict. c. 62 (Bankruptcy Act, 1883), 117, 118, 129, 130. 
47&48 Vict. c. 61..69, 60. 

SUMMARY DETERMINATION, 
when available, 66—68, 106. 
no appeal from, 67, 68. 
under Ord. LVII. r. 12. . 106—109. 
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iaterpleader prooeedmgs institated bj, 61, 102, 145, 146. 

parties to, 52, 102. 

service of, 53, 102. 

forms of, 170, 180, 19^—198. 

TITLE DEEDS 

within the Act, 10. 

TRIAL 

of issue, 83. 

evidenoe at ; and cases thereon, 83 — 85. 

proceedings subsequent to, 85 — 88. 

in Chancery Division, 127—129. 

course as to, in County Courts, 150 — 152. 

UNDER SHERIFF, 

result of his relation to sherifi in interpleader, 39, 40. 

WHARFINGER, 

his right to interplead, 13, 14. 



THE END. 
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